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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.) , the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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(No. 14,710) 


In re ALBERT H. KATSEFF, d/b/a WHITNEY FARMS. AMA Docket 
No. M 1-8. Decided August 10, 1972. 


Handler—Producer-handler status—Denial of—Equal protection of law— 
Pool-plant handler—Excess receipts—Receipts of milk in 
retail store operated by handler 


Where the petitioner is denied producer-handler status based on the inclu- 
sion in his receipts milk from a pool handler at a retail store operated 
or controlled by said petitioner, and his daily average receipts from his 
plant each exceed 2150 pounds per day for the month and his receipts 
from other plants exceed 2 percent of his receipts from his own produc- 
tion, is this denial in accordance with law? 


Own-farm-milk—Authority to regulate 


Where the common denominator of regulation is the capacity in which a 
business operates, and not the entity, the same person or entity may 
be engaged in the milk business in more than one capacity, and a pro- 
ducer, while operating as a handler, is regulated under the Act. 


Producer-settlement fund—Administrative assessment fund 


The charges to petitioner with obligations to the producer-settlement and 
administrative assessment funds are proper charges. 


Dismissal of petition 


Where the actions of the Market Administrator in removing petitioner from 
producer-handler status and charging him with obligations to the pro- 
ducer-settlement and administrative assessment funds were proper and 
in accordance with law, the relief requested by petitioner is denied and 
the petition is dismissed. 


John B. Carroll, Syracuse, N. Y., for petitioner. 
John H. Sandor, for respondent. 
Harry S. McAlpin, Hearing Examiner 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
guent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
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filed by Albert H. Katseff d/b/a Whitney Farms, involving the 
validity of obligations imposed against him as owing to the 
producer-settlement and administrative assessment funds under 
Order No. 1, as amended (7 CFR 1001), issued under the Act 
and regulating the handling of milk in the Massachusetts-Rhode 
Island-New Hampshire marketing area. Petitioner contested the 
determination of the Marketing Administrator that he did not 
qualify as a producer-handler under the Order. An answer was 
filed by the Deputy Administrator, Consumer and Marketing 
Service. A hearing was held before Harry S. McAlpin, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture. 


Mr. McAlpin, upon careful consideration, determined that the 
action of the Market Administrator, in removing petitioner from 
producer-handler status and charging him with obligations to the 
producer-settlement and administrative assessment funds under 
Order No. 1, as amended, were the result of a proper determina- 
tion pursuant to Section 1001.10 of Order No. 1, and in accordance 
with law. Consequently, the Hearing Examiner recommended 
that the relief requested by the petitioner be denied and the 
petition dismissed. 


Subsequently, petitioner, within the allotted period of time, 
filed his Exception to the Recommended Decision of the Hearing 
Examiner. No exceptions on behalf of the respondent were filed. 


The Exceptions to the Recommended Decision were reviewed 
by the Hearing Examiner, and, pursuant to Section 900.65 of the 
Rules of Practice (7 CFR 900.65), no revision of the Recom- 
mended Decision was made. 


Upon careful review of the Record, petitioner’s Exceptions and 
the Hearing Examiner’s Recommended Decision, the Hearing 
Examiner’s Recommended Decision is adopted as the final De- 
cision and Order herein subject to the followig corrections: 


p. 11, fifth line from the top of the page should read full supply. 


p. 12, eighth line from the bottom of the page should read 
25 FR 7825. 


p. 18, eighth line from the top should read “ in his capacity as 
a retailer 
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HEARING EXAMINER’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), (hereinafter called the 
Act,) instituted by a petition filed May 6, 1971, by Albert H. 
Katseff d/b/a Whitney Farms, involving, in effect, the validity 
of obligations imposed against him as owing to the producer- 
settlement and administrative assessmen funds under Order No. 
1, as amended (7 CFR 1001), issued under the Act and regulating 
the handling of milk in the Massachusetts, Rhode Island, New 
Hampshire marketing area. Petitioner contests the determina- 
tion of the Marketing Administrator that he did not qualify as 
a producer-handler under the Order and that, therefore, petitioner 
was a pool-plant handler during the period for which he was 
billed. The Deputy Administrator, Consumer and Marketing 
Service, filed an answer on June 4, 1971. 


A hearing was held on November 30, 1971, in Boston, Massa- 
chusetts, before Harry S. McAlpin, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
At the hearing, petitioner was represented by John B. Carroll, 
Esq., Syracuse, New York; and respondent was represented by 
John Sandor and Edward Silverstein, Esqs., Office of the General 
Counsel, United States Department of Agriculture. After the 
hearing, the parties filed briefs, the last of which was received 
on April 4, 1972. 


STATEMENT OF ISSUES AND APPLICABLE LAW 


The general issue in this case is whether the action of the 
Market Administrator is in accordance with law under Marketing 
Agreement Order No. 1 (7 CFR 1001), where the petitioner is 
denied producer-handler status based on inclusion among his 
receipts the receipts of milk from a pool handler at a retail store 
operated by said petitioner or by an affiliate of his or by a person 
who controls or is controlled by him, and where his daily average 
receipts from his own production and his route distribution from 
his plant each exceed 2150 pounds per day for the month and 
his receipts from other pool plants are in excess of 2% of his 
receipts from his own production. 
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The specific issues are: 


1. Whether the retail store here involved, which is owned by 
Honey Hill Farm, Inc., actually is operated by the petitioner, or 
by an affiliate, or by some person who controls or is controlled 
by him. 


2. Whether the said store received milk from a pool handler 
other than the petitioner in amounts exceeding 2% of petitioners 
average daily receipts from his own production of more than 
2150 pounds during the months of September 1970 through 
February 1971. 


3. Whether the provision of Marketing Order No. 1, making 
a qualifying factor for producer-handler status and resulting 
exemption the limitation of receipt of milk at a retail store 
operated by the handler, or by an affiliate, or by any person who 
controls or is controlled by the handler, is supported and author- 
ized by evidence adduced at the promulgation hearing in 1959, 
after which the provision was made a part of the Order by a 
decision in 1960. 


4. Whether the said provision is supported and authorized by 
a finding or findings of the Secretary in his decision of 1960. 


5. Whether the said regulation violates Section 608c(13) (A) 
of the Act, which is alleged by the petitioner to withdraw from 
the Secretary any authority to regulate or restrict a retailer in 
his capacity as a retailer. 


6. Whether the petitioner has been denied equal protection of 
law by being required to pay more for milk than do competing 
handlers by the Market Administrator’s decision withdrawing 
producer-handler status and the accompanying exemption from 
pool obligations. 


7. Whether the Marketing Administrator’s action amounts to 
a regulation of petitioner’s own-farm-milk, and if so, whether 
legal authority exists to so regulate. 


8. Whether the actions of the Marketing Administrator were 
and are in accordance with law. 


Sections of the Act (7 U.S.C. 608 et seq.) that are pertinent 
and applicable in these proceedings are as follows: 


Section 608c(1): The Secretary of Agriculture shall, subject 
to the provisions of this section, issue, and from time to time 
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amend, orders applicable to processors, associations of producers, 
and others engaged in the handling of any agricultural commodity 
or product thereof specified in subsection (2) of this section. 
Such persons are referred to in sections 601-608, . . . 608c. . 

of this title as “handlers”. ...... 


Section 608c(2): Orders issued pursuant to this section shall 
be applicable only to the following agricultural commodities and 
the products thereof (except products of naval stores and the 
products of honeybees), or to any regional, or market classifica- 
tion of any such commodity or product: Milk... . fruits..... 


Section 608c(5) (C): In order to accomplish the purposes set 
forth in paragraphs (A) and (B) of this subsection, providing 
a method for making adjustments in payments, as among han- 
dlers (including producers who are also handlers), to the end 
that the total sums paid by each handler shall equal the value 
of the milk purchased by him at the prices fixed in accordance 
with paragraph (A) of this section. 


Section 608c(13) (A): No order issued under subsection (9) 
of this section shall be applicable to any person who sells agri- 
cultural commodities or products thereof at retail in his capacity 
as such retailer, except to a retailer in his capacity as a retailer 
of milk and its products. 


Section 608c (13) (B): No order issued under sections 601-608, 
608a, 608b, 608c, 608d-612, 613, 614-619, 620, 623, and 624 of 
this title shall be applicable to any producer in his capacity as 
a producer. 


Section 1001.10 of Order No. 1 (7 CFR 1001.10), as pertinent 
and applicable in these procedings is as follows: “Producer-han- 
dler” means any person who, during the month, is both a dairy 
farmer and a handler and who meets the conditions specified in 
each of the paragraphs of this section. 


(a) He provides as his own enterprise and at his own risk 
the maintenance, care, and management of the dairy herd and 
other resources and facilities which he uses to produce milk, to 
process and package such milk at his own plant, and to distribute 
it as route disposition. 


(b) His own route disposition constitutes the majority of the 
route disposition from his plant. 
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(c) The quantity of route disposition in the marketing area 
from his plant is greater than in any other Federal marketing 
area. 


(d) He receives no fluid milk products except from his own 
production and pool plants under any New England Federal order. 
If his plant receipts from own production and the total route 
disposition from his plant each exceed 2150 pounds per day for 
the month, his receipts from New England Federal order pool 
plants are not in excess of 2 percent of his receipts from own 
production. For the purposes of this paragraph, his receipts of 
fluid milk products shall include receipts from plants of other 
persons at all retail and wholesale outlets which are located in 
New England Federal marketing areas and which are operated 
by him, an affiliate, or any person who controls or is controlled 
by him. 


SUMMARY OF CASE 


The petitioner, a dairy farmer who also owns and operates 
a processing and distribution plant in Massachusetts, seeks re- 
lief from a billing for some $13,000 by the Market Administrator 
as result of the petitioner being found ineligible for producer- 
handler status on account of milk allegedly shipped from a regu- 
lated pool handler in the marketing area to a retail store ruled 
by the Market Administrator to be operated by the petitioner 
and/or by persons affiliated with him or who control or are con- 
trolled by him. 


It is alleged in the petition, stipulated by petitioner at the 
hearing, and/or testified by the respondent’s witnesses that peti- 
tioner’s wife is the chief, or even the sole stockholder of the 
retail store known as Honey Hill Farm, Inc., operating as Honey 
Hill Farm store; that all the stock in the corporation was trans- 
ferred before 1970 from the petitioner to his wife; that there 
is no estrangement or separation between the petitioner and his 
wife; that the officers of the corporation are the petitioner’s per- 
sonal and business attorney as corporate secretary, the attorney’s 
legal secretary as corporate president, and an employee of the 
petitioner’s Whitney Farm as corporate treasurer, who keeps the 
records for both the petitioner’s farm operation and for the 
corporation. The officers of the corporation and petitioner’s wife 
comprise the corporation’s board of directors. 
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The Market Administrator testified, which testimony was un- 
contradicted, that he based his finding and conclusion that peti- 
tioner’s operations precluded a producer-handler status under the 
definition of producer-handler in Marketing Order No. 1 on the 
following: 


1. Petitioner operated a milk distributing plant from Septem- 
ber 1970 to February 1971. (Transcript page 14) ' 


2. Petitioner’s receipts from his own production of milk during 
this period exceeded a daily average of 2,150 pounds. (Tr. p. 14) 


3. Petitioner received at the Honey Farm, Inc. store, each 
month during the period involved, milk from Whiting Milk Com- 
pany, a pool handler, in excess of 2% of his own production. 
For example, during the month of September, 1970, his receipts 
from Whiting amounted to 11.44% of his own-farm-production ; 
in October, 1970, 9.76% ; in November, 1970, 8.01% ; in Decem- 
ber, 1970, 3.48%; in January, 1971, 6.90%; and for the first 
six days of February, 1971, the only portion of that month the 
petitioner operated his distribution plant, his receipts from 
Whiting were 2.23% of his own production. (Tr. pp. 14-15) 


4. The Market Administrator’s interpretation that the peti- 
tioner controlled to a substantial degree the operation of the 
Honey Hill Farm store, based on the following: 


a. All stock in the corporation was transferred before 1970 
from the petitioner to his wife. (Tr. p. 16) 


b. Records of the corporation were maintained at the peti- 
tioner’s farm office. (Tr. p. 17) 


c. The treasurer of the corporation and his assistant in the 
Whitney Farms office were responsible for the records of both 
Whitney Farm operations and Honey Hill Farm, Inc. (Tr. p. 17) 


d. The store manager for Honey Hill Farm, Inc., gave infor- 
mation that he was required to turn over certain cash records to 
the petitioner. (Tr. p. 19) 


e. There was evidence of loans, transfers and writeoffs be- 
tween Honey Hill Farm, Inc. and Whitney Farm, the d/b/a of 
the petitioner. (Tr. p. 19) 


1 (Hereinafter shown as Tr. p. —). 
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f. Store funds were used to pay petitioner’s properties ac- 
counts; and petitioner freely would avail himself of groceries 
from the store for his household use and for use of Whitney Farm 
employees. (Tr. p. 19) 


Other evidence on behalf of the respondent was to the effect 
that the petitioner substituted on Thursdays at Honey Hill Farm 
store for the store manager, who had Thursdays off. (Tr. 
p. 44) Testimony showed also that the Honey Hills Farm, Inc. 
was a dairy store that sold numerous grocery items; and that the 
petitioner had no surplus milk, but also sold milk to Iandoley 
Sompany’s stores at wholesale, which was the largest account, 
and in fact the only other account than Honey Hills Farm, Inc., 
served by the petitioner’s distribution plant. (Tr. p. 25-26) 


The petitioner offered no testimony in chief and no exhibits. 
He contended, however, that there was not sufficient reliable, 
substantive and probative evidence in the promulgation hearing 
of 1959 to support the amendment to the Order in 1960 requiring 
that a retail store be considered a part of a producer-handler’s 
distribution arrangements restricting that store’s receipts only 
to milk supplied by him. 


As if made a part of the record, the Hearing Examiner was 
requested to, and at the hearing indicated he would take judicial 
notice of the contents of the promulgation hearing record in 
AMA Docket No. AO 14-A30 et al., dated 9/4/59, and the notice 
of said hearing published in 24 FR 6847; of the Secretary’s Find- 
ings and Order of 8/16/60, published in 25 FR 7819 et seq.; 
and of the hearing record in AMA Docket No. AO 14-A35 et al., 
held in 19638, the notice of hearing thereof, and the Secretary’s 
Findings and Order of 1964 published in 29 FR 11205. 


Both petitioner and respondent set forth their contentions in 
their briefs. 


CONTENTIONS, EVALUATIONS AND CONCLUSIONS 


The petitioner’s contention that there is not sufficient evidence 
in the record of the promulgation hearing of 1959 to support the 
amended definition of a producer-handler is without basis in fact. 


The petitioner contends that an argument over definitions as 
contained in the hearing record of AMA Docket No. AO 14-A30, 
at pages 373, 374 and 495, is not substantive evidence of market- 
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ing conditions and does not show the volume of transactions, the 
impact on the regulatory program, nor upon those regulated. 


Petitioner apparently ignores the fact that the matter then 
before the hearing was an amendment to a section of the Order, 
not the promulgation of an initial Marketing Order. He further 
ignores the fact that expert opinion testimony is evidence even 
in Courts of Law, where the rules of evidence are more strictly 
followed than in an administrative procedure under the Adminis- 
trative Procedures Act. In a quasi-legislative, rule-making hear- 
ing, such expert opinion testimony carries considerable weight. 


The economist of the New England Milk Producers Associated, 
at pages 360-362 of the aforesaid record, testified that unless a 
producer-handler produces on his own the fluid milk he distrib- 
utes, he is basically a handler and not a dairy farmer selling his 
own milk; and in order to remove artifical incentives and main- 
tain exemption from pricing and pooling on his own milk, the 
producer-handler should be required to depend solely, or nearly so, 
on his own production for a full supply. The economist stated 
also that it was necessary that producer-handler be more specifi- 
cally defined in the Order in terms of the functions he performs 
and the basis upon which he may obtain an exemption. 


And at page 376 of the said record, the testimony concerns 
the content of the Southeastern New England Order, which in- 
cludes the provision that the terms “handler” and “dealer” in- 
clude affiliates of and persons who control or are controlled by 
the handler or dealer, and that such language should be included 
in an amendment to the Greater Boston and other New England 
market area orders to prevent a producer-handler who sells his 
milk out of stores from supplementing those stores by other pool 
milk. It was pointed out that the entire operation of a handler 
should be looked at as an entity, regardless of whether it is 
carried on under one corporate name or half a dozen. 


At page 3201 of the said record, the association economist testi- 
fied : 


Much of what I have said with reference to producer- 
handlers applies equally to dairy farmer-distributors. The 
rapid growth in the distribution of milk in recent years out 
of stores, in gallon and half gallon containers, and the com- 
plete freedom to utilize the facilities of a regulated plant 
for custom processing of such milk, has given rise to increas- 
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ing concern over the special status accorded to dairy farmer- 
distributors under three older orders by complete exemption 
from pooling and equalization. 


There is more, but this is ample indication that sufficient evi- 
dence was in the record of the need for a revision of producer- 
handler definition with respect to retail store operation, among 
other factors. Petitioner’s contention, therefore, that the evidence 
of record was insufficient or lacking is invalid. 


The petitioner contends also that even if the evidence is suffi- 
cient, there were insufficient findings by the Secretary to support 
the amendment concerning receipts of milk in retail stores op- 
erated or controlled by the handler. This contention, too, is 
invalid. A full page of findings on the modification of the pro- 
ducer-handler definition is given by the Secretary in his Findings 
and Order published in 7 CFR 7825. These findings begin with 
the Secretary’s statement: “The producer-handler definition in 
the Boston, Springfield and Worcester orders should be modified 
more nearly to conform with the present definition in the South- 
eastern New England order. 


The Southeastern New England order, prior to its amendment 
in 1960 to make it and the other New England orders uniform, 
provided that the terms “handler” and “dealer” included “affili- 
ates of and persons who control or are controlled by the handler 
or dealer’. 


A producer-handler is both a dairy farmer and a handler, and 
the term therefore would include affiliates of and persons who 
control or are controlled by the producer-handler. 


The Secretary’s findings supporting the 1960 order are replete 
with references to bulk and packaged fluid milk, the latter being 
the form in which fluid milk is distributed through retail stores. 
Says the Secretary in his findings at page 7825, column 2, of 
25 FR: 


In order to maintain producer-handler status, it is pro- 
vided that the maintenance, care and management of the 
dairy animals and other resources necessary to produce the 
milk, and the processing, packaging and distribution of the 
milk shall be the personal enterprise of and the personal 
risk of the person involved. These standards are intended to 
distinguish the family-type operation normally involved, and 
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to bring under full regulation operations which attempt to 
masquerade as those of producer-handlers in their normal 
concept through leases, rental arrangements, and other de- 
vices designed to circumvent regulation by the order. 


It is clear from the evidence and the discussions at the pro- 
mulgation hearing where retail store operations were discussed, 
that such operations under various names was one of the devices 
in the Secretary’s mind as among those used or designed to cir- 
cumvent regulation by the order. The Secretary saw fit to specifi- 
cally set forth in the amendment how a retail] store operation 
could affect the policy on which he had made a finding. 


The means of achieving the statutory and administrative policy 
and the relationship between the remedy selected and such policy 
are peculiarly matters for administrtive competence. American 
Power & Light Co. v. Securities and Exchange Commission, 329 
U.S. 90, 112 (1946); Secretary of Agriculture v. Central Roig 
Refining Co., 338 U.S. 604, 617-619 (1950); and Freeman v. 
Vance, 319 F(2) 841, cert. den. 377 U.S. 930 (1964), upholding 
18 AD 563. 


Petitioner further contends that the regulation here contested, 
redefining producer-handler, violates Section 608c(13)(A) of 
the Act, which he alleges expressly withdraws from the Secretary 
any authority to regulate or restrict a retailer in his capacity 
as a retailer. On the contrary, however, the said section of the 
Act reads as follows: 


No order issued under subsection (9) of this section shall 
be applicable to any person who sells agricultural commodi- 
ties or products thereof at retail in his capacity as such re- 
tailer, except to a retailer in his capacity as a retailer of milk 
and its products. (emphasis ours). 


Petitioner contends too that he has been denied equal protec- 
tion of the law under the Fourteenth Amendment of the Con- 
stitution. He claims the effect of his loss of producer-handler 
status and the accompanying exemption has resulted in his pay- 
ing $14 a hundred weight for milk compared to a blend price 
of only approximately $7. He cites testimony by the Market 
Administrator on cross examination (Tr. p. 30) that the Admin- 
istrator agrees that a “handler whose milk costs him $14 a 
hundred weight selling against a handler whose milk costs him $7 
is selling at a disadvantage’. Petitioner’s counsel, however, 
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ignored the evidence that petitioner, by the assessments against 
him, had been put in the same position as every other “pool 
handler” in the market area. (Tr. p. 31) Petitioner’s contention, 
therefore, that he has been denied equal protection of the law is 
neither factual nor valid. 


Petitioner then offers the contention that there is no legal au- 
thority by which the Secretary might regulate petitioner’s own- 
farm-milk. He cites the argument that such milk was not pur- 
chased, nor was it acquired for marketing at wholesale levels, and 
therefore it is not within the regulatory authority of the Secre- 
tary. 


This argument is not new or novel. Back in 1958, in the case 
In re Jacob Tanis, Ideal Farms, Inc., et al, 17 AD 1091, the peti- 
tioners complained of the failure of the order to eliminate com- 
pletely milk produced on their farms in computing their obliga- 
tions to the producer-settlement fund. They contend that the 
amended order was invalid because the equalization of a handler’s 
own farm production was not authorized by the Act. The con- 
tention there, as here, was found invalid based on provisions of 
the statute itself, upon court rulings in Acme Breweries v. Bran- 
nan, 109 F Supp. 116. The Tanis decision was upheld in Ideal 
Farms, Inc. v. Benson, 288 F(2)608 (3rd Circuit, 1961), cert. 
den. 372 U.S. 965 (1963). 


In Tanis, supra, also, the element of transfer of title, posses- 
sion and control from seller to buyer was eliminated from the 
disputed word “purchased” and the Secretary found no reason 
why passage of possession or control from one entity to another 
should be required. The common denominator for purposes of 
regulation established in the Act is the capacity in which a busi- 
ness entity operates and not the entity. The same person or 
entity may be engaged in the milk business in more than one 
capacity. Only while operating as a handler is the producer- 
handler regulated under the Act. 


PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 


After careful consideration of the entire record in this case, 
and based upon the most persuasive evidence and the applicable 
law, the Hearing Examiner makes the following specific findings 
of fact and conclusions of law: 
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1. Petitioner, Albert H. Katseff, in an individual doing busi- 
ness as Whitney Farms, whose address is 274 Eliot Street, Ash- 
land, Massachusetts, where he operates as a milk producer. 


2. Petitioner also owned and operated the Whitney Farm dairy 
plant at Shrewsbury, Massachusetts, where he processed and 
distributed milk during the months of September 1970 to Feb- 
ruary 1971. 


3. Petitioner’s operations were in an area subject to the pro- 
visions of Marketing Order No. 1, as amended, issued under the 
Act and regulating the handling of milk in the Massachusetts, 
Rhode Island, New Hampshire marketing area. 


4. Petitioner’s receipts of milk as a handler from his own pro- 
duction during each of the months from September 1970 to Feb- 
ruary 1971, exceeded a daily average of 2150 pounds. 


5. The retail store owned by Honey Hills Farm, Inc. is located 
in the New England Federal Marketing Area and is operated 
by the petitioner and by persons controlled by him, as determined 
by the Market Administrator. 


6. The said store sold groceries, but principally it was a dairy 
store selling milk products at retail. 


7. The said store received fluid milk products in the months 
of September 1970 to February 1971 from Whiting Milk Com- 
pany, a New England Federal Order pool plant, which receipts 
were in excess of 2% of the petitioner’s receipts from his own 
production. 


8. The receipts of fluid milk products from other pool handlers 
by the Honey Hills Farm, Inc. store properly were included by 
the Market Administrator in the receipts of milk by the peti- 
tioner. 


9. Said receipts of fiuid milk products by the petitioner from 
other handlers in amounts in excess of 2% of his own production, 
made the petitioner ineligible for producer-handler status under 
the definition of producer-handler in Section 1001.10 of Order 
No. 1 (7 CFR 1001.10) ; and the Marketing Administrator’s de- 
termination to this effect was in accordance with law. 


10. The provision of Section 1001.10 of Order No. 1, in the 
part pertinent here, making a part of a handler’s receipts that 
milk received from other persons at retail and wholesale outlets 
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located in New England Federal Marketing areas which are op- 
erated by the handler, is supported by the evidence adduced at 
the promulgation hearing where amendments to the Order were 
considered, and by the findings of the Secretary in his final de- 
cision promulgating the amendment redefining producer-handlers. 


11. That part of said Section 1001.10 of Order No. 1 referring 
to receipts of fluid milk products in a retail outlet does not violate 
Section 608c(13) (A) of the Act, which section of the Act itself 
makes exception of retailer in his capacity as a retailer of milk 
and its products”. 


12. The petitioner has not been denied equal protection of the 
law by being found ineligible for producer-handler status and 
being billed for his milk receipts at the same rate and on the 
same terms as all other regulated pool handlers. 


18. The inclusion of petitioner’s own-farm-milk in the total 
receipts of milk for which the petitioner is charged in the pool 
is not a regulation of petitioner as a producer in violation of 
Section 608c(13)(B) of the Act, but regulates his activities as 
a handler who fails to qualify for exemption as a producer-han- 
dler under Section 1001.10 of Order No. 1. 


15. The actions of the Market Administrator in removing peti- 
tioner from producer-handler status and charging him with obli- 
gations to the producer-settlement and administrative assessment 
funds under Order No. 1, as amended, were the result of a proper 
determination pursuant to Section 1001.10 of Order No. 1, and in 
accordance with law. 


All contentions of the parties presented for the record have 
been considered by the Hearing Examiner and whether or not 
specifically mentioned herein, any suggestions, requests, plead- 
ings, etc., inconsistent with this recommended decision are 
denied. 


PROPOSED ORDER 


The relief requested by the petitioner is denied and the petition 
is dismissed. 
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(No. 14,711) 


In re CLYDE LISONBEE, d/b/a TEMPLE-VIEW DAIRY, a/k/a 
TEMPL-VUE DAIRY & d/b/a TEMPLE-VIEW DAIRY No. 2, 
a/k/a TEMPL-VUE Dairy No. 2. AMA Docket No. M 136-5. 
Decided August 23, 1972. 


Handler—Order No. 136—Statute of limitations 


Where petitioner was adequately notified in writing of his obligations per- 
tinent herein, petitioner may not rely on the provisions of Section 
1136.87 of the Order for relief therefrom, and petitioner’s contention 
of denial of proper notice is without merit. 


Producer-handler status—Nonentitlement to—Ownership of Bringhurst herd— 
Burden of proof—Failure to Sustain—Monies actually paid to 
Bringhurst—Uniform blend prices—Monetary obligations— 
Obligations to Market Administrator under Order 
No. 136—Petition dismissed 


Where petitioner failed to establish ownership of the Bringhurst herd, the 
petitioner is not within the definition of a producer-handler, is not 
entitled to producer-handler status, underpaid Theron Bringhurst for 
milk, and is properly charged for the difference between monies actually 
paid to Bringhurst and the uniform blend prices, and with monetary 
obligations to the Market Administrator, and the petition is dismissed. 


William D. Marsh, Ogden, Utah, for petitioner. 
Victor W. Palmer, for respondent. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as re-enacted and amended by the 
Agricultural Marketing Agreement Act of 1987 and subsequent 
amendments (7 U.S.C. 601 et seq.). No exceptions to the Hearing 
Examiner’s Recommended Decision were filed. After considera- 
tion of the entire record, the Hearing Examiner’s Preliminary 
Statement, Proposed Findings of Fact, and Proposed Conclu- 
sions are adopted as the final decision herein, followed by the 
Judicial Officer’s additional conclusions and order (which order 
is identical to the Hearing Examiner’s proposed order). 
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HEARING EXAMINERS RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as re-enacted and amended by 
the Agricultura] Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), instituted by Peti- 
tioner, a handler subject to Order No. 136, as amended (7 CFR 
Part 1136), which regulates the handling of milk in the Great 
Basin marketing area. 


The petition filed August 28, 1970, challenges the Market Ad- 
ministrator’s interpretation of the provisions of Order No. 136 
whereby Petitioner was determined to owe monetary obligations 
as the operator of pool plants during the period February 1967 
through May 1968. Petitioner contends that he was totally ex- 
empt from such obligations as a producer-handler within the 
meaning of Section 1136.8 of the Oorder, and that if he was not 
completely exempt on that basis, his obligations to pay money 
arising out of his operation of the plant at Providence, Utah, 
which he refers to as Temple-View Dairy No. 2, had terminated 
under Section 1136.87 of the Order, which requires that a 
handler be notified in writing that such money is owing within 
two years of the date the handler filed the pertinent utilization 
report. Petitioner alleges that, “* * * your petitioner never 
received written notification from the Market Administrator that 
the monies claimed in said civil action were due and payable by 
petitioner, but rather by petitioner’s brother, R. G. Lisonbee, and 
that by reason thereof, all or part of said claimed obligations have 
terminated according to the provisions of CFR Part 1136.87” 


On September 21, 1970 Respondent filed an answer to the peti- 
tion. A prehearing conference was held on February 9, 1971, in 
Salt Lake City, Utah, before Dorothea A. Baker, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, Washington, D. C. As a result of the prehearing 
conference, certain exhibits were marked and their admissibility 
stipulated to by the parties, and these exhibits were specifically 
identified in the recorded transcript of the oral hearing which im- 
mediately followed. Petitioner was represented by William D. 
Marsh, Esquire, P. O. Box 167, Brigham City, Utah. Respondent 
was represented by Victor W. Palmer, Esquire, Office of the Gen- 
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eral Counsel, United States Department of Agriculture, Wash- 
ington, D. C. In due course, the parties filed briefs. 


PROPOSED FINDINGS OF FACT 


1. The Market Administrator of Order No. 136 determined 
that Petitioner is a handler within the meaning of the provisions 
of said Order and has caused judgment to be taken against Peti- 
tioner in the United States District Court for the District of 
Utah, Northern Division, in the amounts of $2,268.10, $420.87, 
$1,812.95, and $880.81, plus costs of court. 


2. Petitioner, Clyde Lisonbee, is a handler under Order No. 
136 who is and has been the owner and manager, from April 
1962 to the present time, of a milk processing and bottling plant 
located at Logan, Utah, doing business as Temple-View Dairy, 
also known as Templ-Vue Dairy. During the period February 
1967 to May 1968, Petitioner operated at the home of his brother, 
R. G. Lisonbee, a second milk processing and bottling plant lo- 
cated at Providence, Utah, doing business as Temple-View Dairy 
No. 2, also known as Templ-Vue Dairy No. 2. On or about May 
31, 1968, Petitioner’s brother, R. G. Lisonbee assumed operation 
of Templ-Vue Dairy No. 2, changing its name to Valley-Vue 
Dairy. 


3. The milk processed and handled at these two plants came 
from two herds and included milk produced at a farm in Provi- 
dence, Utah, owned by Theron Bringhurst. 


4. Petitioner contends that he was a producer-handler in that 
he was purchasing the Bringhurst herd and that the operation 
of the milk production facilities at the Bringhurst farm were 
under his complete and exclusive control and at his sole risk. 
Petitioner maintains that a lease with Bringhurst had been in 
effect since 1946 and included an option to purchase which was 
exercised in January of 1966. 


5. There was never an executed written contract between Peti- 
tioner and Theron Bringhurst, on their business arrangements, 
but the evidence relating to their practices respecting the herd 
on the Bringhurst farm shows that the farm, the barn, and all 
milking equipment were owned by Bringhurst; Petitioner ac- 
cepted the milk from all cows which had freshened and were 
giving milk; all calves born to the cows were owned by Bring- 
hurst; with the exception of two cows, the registration papers on 
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the cows, which were in fact pedigreed breeding stock, were never 
transferred to Petitioner, nor was a price arrived at between 
Petitioner and Bringhurst for the cows Petitioner alleges he was 
purchasing; the identity of the cows Petitioner alleges he was 
purchasing is also uncertain, in that each cow giving milk on the 
farm was included in the “herd” Petitioner was to purchase, and 
the number of cows whose milk he received accordingly varied 
from 15 to 30; Petitioner did pay for two cows whose registra- 
tion was transferred to Petitioner and Petitioner thereupon took 
these cows off the Bringhurst farm, whereas all other cows re- 
mained on the Bringhurst farm; Petitioner carried no insurance 
on the cows or on any of the equipment on the Bringhurst farm; 
Petitioner gave Bringhurst no instructions on feeding or caring 
for the cows; grain and hay were purchased by Bringhurst di- 
rectly ; veterinarian services for the cows were obtained by Bring- 
hurst directly; and Petitioner never achieved any equity in any 
of the cows other than the two he had removed from the farm 
after paying cash for same. 


6. During the period February 1967 through May 1968, Peti- 
tioner paid Theron Bringhurst $4 per hundredweight for all milk 
produced on the Bringhurst farm until August 1967, and there- 
after, Petitioner paid at the rate of $4.50 per hundredweight. 


7. The persuasive evidence of record fails to establish either 
a written or oral contract of sale and purchase with respect to the 
Bringhurst herd. 


8. During the period February 1967 through May 1968, the 
monthly blend price which Order No. 136 required handlers to 
pay producers for milk averaged $5.26, varying from a low of 
$4.98 to a high of $5.17. 


9. Section 1136.8 of the Order provides: 


“‘*‘Producer-handler’ means an individual, or a partnership 
or corporation for which written articles of partnership or 
incorporation are furnished the market administrator, 
which: 


(a) Produces milk and operates an approved plant described 
in § 1136.10 (a) ; 


(b) Receives either at such plant or for disposition on routes 
(1) milk from his own farm production, (2) fluid milk 
products from pool plants, and (3) nonfluid other source 
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milk; Provided, That the sum of the quantity specified in 
§ 1186.8(b) (2) and the quantity specified in § 1136.8(b) (3) 
which is reconstituted into a fluid milk product during the 
month is not in excess of the larger 3,000 pounds per 5 per- 
cent of such person’s Class I sales. 


(c) The operation of the milk production, processing, and 
distributing facilities are under the complete and exclusive 
control of such person and at his sole risk.” 


Petitioner is not within the definition of a producer-handler 
as found in Section 1136.8. 


10. As a result of the determination by the Market Adminis- 
trator that Petitioner was not entitled to the producer-handler 
status he claimed, Petitioner has been charged by the Market 
Administrator for the difference between the amounts he actually 
paid Bringhurst and the uniform blend prices, (the difference 
having been determined to be an underpayment for milk which 
Petitioner owes Theron Bringhurst), and for monetary obliga- 
tions owed to the Market Administrator’s office under the pro- 
visions of Order No. 136. 


11. In respect to the milk processing plant at Providence, Utah, 
known as Temple-View Dairy No. 2, also known as Templ-Vue 
Dairy No. 2, this plant was operated in the home of Petitioner’s 
brother, R. G. Lisonbee, which is located about three to four blocks 
from the Bringhurst farm. The legal responsibility for paying 
obligations under Order No. 136 incurred in respect to the Provi- 
dence plant is that of Petitioner’s for the period in question even 
though the plant was being operated on his behalf by his brother. 


12. The Market Administrator, by letter dated March 26, 1969 
sent a statement to R. G. Lisonbee at the Providence plant setting 
forth amounts owed, in respect to operation of the plant, to both 
Theron Bringhurst and to the Market Administrator for the 
period February through December 1967. This letter was person- 
ally delivered to R. G. Lisonbee by the Market Administrator and 
a copy of it was sent on May 15, 1969 to Clyde Lisonbee as an 
enclosure in a letter to him of that date. 


13. Although there was a question as to whether Petitioner or 
his brother was the person obligated to pay the bills covering 
the period when the plant was operated as Temple-View Dairy 
No. 2, the credible evidence shows that Petitioner was aware or 
should have been aware of the billings involved. R. G. Lisonbee 
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and Petitioner discussed the bill sent to R. G. Lisonbee on March 
26, 1969 which was for a period of time when Petitioner was 
legally responsible for the obligations of the Providence plant, 
under the Order. 


14. On or about April 20, 1969, the Market Administrator 
visited with Petitioner and during their conversation discussed 
who was responsible for the payment of bills respecting the 
Providence plant, he or R. G. Lisonbee. 


15. On May 9, 1969, the Market Administrator, in the com- 
pany of Mr. Carl Conover, Marketing Specialist, U. S. Depart- 
ment of Agriculture, again visited Petitioner in his home and 
had discussions with him as to whether Petitoner or R. G. Lsonbee 
was the person oblgated to pay the bills covering the period when 
the plant was operated as Temple-View Dairy No. 2. 


16. During the conversations of April 20, 1969 and May 9, 1969 
Petitioner advised that he was the operator of the Providence 
plant, but that he believed his brother R. G. Lisonbee had the 
moral responsibility of paying the bills. 


17. On May 12, 1969, the Market Administrator wrote to R. G. 
Lisonbee to confirm discusions he and Mr. Conover had with 
R. G. Lisonbee on May 9, 1969. A copy of this letter was mailed 
to Petitioner, the third paragraph of which stated: 


“Since you have raised the question of whether you or 
your brother, Clyde Lisonbee, actually operated the Temple- 
View Dairy plant during this period, I am sending a copy of 
this letter to both of you.” 


18. On May 15, 1969, the Market Administrator mailed Peti- 


tioner a copy of the billings previously mailed to the Providence 
plant. 


19. A billing pertaining to the operation of the Providence 
plant for the period January through October 1968, was sent to 
the Providence plant on June 25, 1969. 


20. The Market Administrator had been under the initial im- 
pression that R. G. Lisonbee was the owner-operator of the Provi- 
dence plant during the period February 1967 to May 1968, but 
upon being advised that there was a question as to whether this 
was so or whether Petitioner bore the responsibility, the Market 
Administrator brought to the attention of both of them that one 
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or the other must pay the bills arising out of the plant’s operation, 
and neither paid the bills. 


21. Separate billings were mailed to Petitioner pertaining to 
his Logan, Utah plant on May 29, 1969, August 6, 1969, and 
March 20, 1969. 


22. The billings respecting both the Logan and Providence 
plants having not been paid by anyone, two separate legal pro- 
ceedings were instituted in the United States District Court for 
the District of Utah, Northern Division. One was brought against 
Petitioner alone and wholly pertained to his Logan plant (U.S. 
Dist. Ct—Utah, Civ. No. NC2-70). Summary judgment was 
entered in that case on August 4, 1970 against Petitioner. The 
other proceeding was against both Petitioner and R. G. Lisonbee 
and pertained to the Providence plant (U.S. Dist. Ct.—Utah, 
Civ. No. NC3-70). The Court determined that Petitioner owned 
the plant during the period February 1967 to May 1968 and en- 
tered summary judgment against him for $2,268.10 owed to the 
Market Administrator and for $420.87 owed to Theron Bring- 
hurst. The Court further determined that subsequent to May 
of 1968, R. G. Lisonbee was the owner and operator of the Provi- 
dence plant and entered on August 4, 1970, a Consent Judgment 
against him, for the amounts so due. 


PROPOSED CONCLUSIONS 


The two issues in this case are whether Petitioner was a pro- 


ducer-handler within the meaning of Section 1136.8 of the Order 
regulating the handing of milk in the Great Basin Marketing 
Area and whether there is any validity to Petitioner’s contention 


that the two-year statute of limitations provided for in the Order 
is applicable. 


Section 1136.87 provides: 
“§ 1136.87 Termination of obligations. 


“The provisions of this section shall apply to any obli- 
gations under this part for the payment of money. 
(a) The obligation of any handler to pay money re- 
quired to be paid under the terms of this order shall, 
except as provided in paragraphs (b) and (c) of this 
section, terminate 2 years after the last day of the month 
during which the market administrator received the han- 
dler’s utilization report on the milk involved in such 
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obligation, unless within such 2-year period the market 
administrator notifies the handler in writing that such 
money is due and payable. Service of such notice shall 
be complete upon mailing to the handler’s last known ad- 
dress, and it shall contain, but need not be limited to, 
the following information: * * *” 


Our review of the evidence of record in this case persuades us 
that the Petitioner was adequately notified in writing of his ob- 
ligations as are herein pertinent and that he may not rely upon 
the provisions of Section 1136.87 of the Order for relief there- 
from. The evidence shows that by reason of conversations with 
personnel of the Market Administrator’s office and others of the 
United States Department of Agriculture and written notifica- 
tions sent either to Petitioner or his brother (who was operating 
the plant for benefit of Petitioner) the Petitioner was aware, or 
should have been, of his liabilities. Moreover, it is signficant that 
Petitioner admits (see Petitioner’s Proposed Findings of Fact 
8 and 9) that a letter dated March 12, 1969 was sent by the 
Market Administrator to Petitioner advising him that he was 
to be considered a handler, that he was operating a pool plant; 
that Bringhurst was a separate producer and that Petitioner was 
obliged to pay the Office of the Market Administrator a desig- 
nated amount to cover operations of Templ-Vue Dairy for the 
period January 1966 through December 1967; and that another 
letter dated March 26, 1969 was mailed to Petitioner’s brother 
R. G. Lisonbee at his home in Providence, Utah, covering the 
operations of Templ-Vue Dairy No. 2 for the pertinent period; 
and that a further letter of May 12, 1969, was sent. Moreover, 
in its Proposed Findings of Fact 6(i) Petitioner indicates that 
the alleged agreement was “formally dissolved on May 31st, 1968, 
when it became apparent that petitioner could not borrow the 
needed funds and the Market Administrator was proceeding to 
assess Petitioner as a handler.” It is apparent that Petitioner was 
well aware of his legal obligations under the Order. 


We find that Petitioner’s denial of proper written notice is 
without basis and we so conclude. 


The second issue of whether Petitioner was a producer-han- 
dler turns, essentially, upon whether there is legal merit to Peti- 
tioner’s contention that as to the Bringhurst herd there was an 
agreement to purchase the cows comprising the herd. The per- 
suasive evidence of record leaves us no alternative but to find 
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that there was no such agreement. Petitioner’s assertion that he 
was in the process of buying the herd under a contract to pur- 
chase and that at all times production of milk from this herd 
was under his complete and exclusive control and at his sole 
risk is not supported by the evidence. 


The Petitioner admits there was no written contract covering 
the purchase of the Bringhurst herd, but, relies solely on an 
alleged oral contract. The facts and circumstances relating to 
the milk obtained from the farm owned by Bringhurst are those 
consistent with milk being purchased from an independent pro- 
ducer. 


The Petitioner has the burden of proof in this proceeding and 
he has failed to show by credible persuasive evidence that his 
contentions have merit. 


JUDICIAL OFFICER’S CONCLUSIONS AND ORDER 


Although the petitioner testified that he bought the Bringhurst 
herd immediately after the Milk Order became effective, and that 
he was to “take over complete control of the herd, pay all costs, 
feed, veterinarian bills, [and] stand death loss” (Tr. 23), the 
Milk Market Administrator testified that Bringhurst was “a dairy 
farmer who was considered to be a producer under the Order 
and he operated at his own dairy, owned the animals and the 
equipment and facilities” (Tr. 103). The Milk Market Adminis- 
trator testified that in reaching this conclusion, “we reviewed not 
only the records of Mr. Bringhurst concerning his understanding 
of the transaction and the movement of the milk and so forth” 
(Tr. 104; see, also, Tr. 117-118). Specifically, the Milk Market 
Administrator testified (Tr. 116) : 


We do not conclude that the operation of the milk production 
facilities at the Bringhurst operation was under the complete 
and exclusive control of Mr. Clyde Lisonbee nor at his sole 
risk. 


The petitioner’s testimony, that when he was advised in May 
1968 by an auditor from the Milk Administrator’s office that his 
arrangement with Bringhurst did not meet the producer-handler 
requirements, “we dissolved the arrangement and I never took 
any more milk from him” (Tr. 24), characterizes the transactions 
as they really were—that of a handler purchasing milk from a 
producer and not of milk acquired from one’s own-farm pro- 
duction. 
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The Hearing Examiner, who saw and heard the witnesses 
testify, believed the testimony of the Milk Market Administrator 
rather than that of the petitioner. There is no basis in the record 
for overturning the Hearing Examiner’s findings and conclusions 
based on his determination as to the credibility of the witnesses 
(see Fairbank v. Hardin, 429 F.2d 264, 268 (C.A. 9); NLRB v. 
Majestic Weaving Co., 355 F.2d 854, 859 (C.A. 2) ; Cella v. United 
States, 208 F. 2d 783, 788 (C.A. 7), certiorari denied, 347 U.S. 
1016; National Labor Relations Board v. Swinerton, 202 F.2d 511, 
514 (C.A. 9), certiorari denied, 346 U.S. 814; National Labor 
Relations Board v. Dinion Coil Co., 201 F.2d 484, 490 (C.A. 2)). 


The petitioner had the burden of proving that the Market Ad- 


, ministrator’s determination was not in accordance with law. 


Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 217 (E.D.Mo.), 
affirmed, 157 F.2d 87 (C.A. 8); Wawa Dairy Farms v. Wickard, 
56 F. Supp. 67, 70 (E.D. Pa.), affirmed, 149 F.2d 860, 863 (C.A. 
3). The petitioner failed to meet that burden. 


There have been a number of other instances in which handlers 
have been disallowed producer-handler status despite the resort 
to various devices somewhat similar to the strategem employed in 
the present case. See Elm Spring Farm v. United States, 127 
F. 2d 920 (C.A. 1); Cosgrove v. Wickard, 49 F. Supp. 232 (D. 
Mass.) ; In re Fred A. Brown, et al., 23 Agriculture Decisions 18, 
affirmed, United States v. Brown, 23 Agriculture Decisions 1323 
(D. Colo.), and Brown v. United States, 367 F.2d 907 (C.A. 10), 
certiorari denied, 387 U.S. 917; In re Eugene M. Olson, et al., 
22 Agriculture Decisions 877. 


The Judicial Officer, in disallowig producer-handler status in 
In re Fred A. Brown, supra, 23 Agriculture Decisions 18, 28, 
stated : 


This conclusion is dispositive of the issue raised by peti- 
tioners, but we do not limit our finding that petitioners are 
not a producer-handler under section 1137.11 of the order 
to a strict construction or reading of that section. The defini- 
tion of “producer-handler” in section 1137.11 was adopted 
to insure that only bona fide producer-handlers could qualify 
for the exemption in the order from equalization payments 
into the producer-settlement fund. Cf. In re Martin & Costa, 
4 A.D. 636, 642 (1945). “The regulatory scheme embodied 
in the Order is an intensely practical business, and the ques- 
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tion now before us is not to be determined by a purely ab- 
stract inquiry as to who had ‘title’ to the cows which pro- 
duced the milk.” Elm Spring Farm, Inc. v. United States, 
127 F.2d 920, 926 (1st Cir. 1942). In describing the basis 
for disallowance of producer-handler status in the Elm Spring 
Farm case, the Court in Cosgrove v. Wickard, 49 F. Supp. 
232 (D. Mass. 1943), stated at page 237: “Other reasons 
given by the Court for its decision were that Cooperative 
did not acquire a farm or invest any capital in milk pro- 
duction, that the herdsmen retained possession of their farms 
and the herds of cattle, that the risk of loss in the production 
of milk remained upon the individual farmers, that either 
party within a short time could demand that title be retrans- 
ferred to the farmers, that the farmers were paid by Co- 
operative only on the basis of the quantity of milk delivered, 
and the amount of payment was calculated with reference 
to the blended price, that the plain purpose was to place 
Cooperative in the position of a producer and to evade pay- 
ment into the equalization pool, thus obtaining competitive 
advantage, and that if Cooperative’s contention were upheld 
other handlers would be driven to make similar arrange- 
ments.” 


The only significant differences between the facts common to 
the foregoing cases and the instant one is that here title to the 
herd never left the farmer and the price he was paid was so low 
that petitioner’s purpose was not only to evade payment into the 
equalization pool, but payment of blend prices as well. 


The rationale underlying the different treatment afforded pro- 
ducer-handlers from handlers and the importance of denying pro- 
ducer-handler status to any one who obtains supplies of milk 
(other than insignificant amounts) from other than his own farm 
production is discussed at length in In re Independent Milk Pro- 
ducer-Distributor’s Assoc., 20 Agriculture Decisions 1, 4-10, 22-30. 
It is explained in that decision, 20 Agriculture Decisions at p. 7: 


It is not appropriate, however, to permit the producer-han- 
dler, through his exemption from pooling, to shift to other 
producers any portion of the burden of carrying the reserve 
supply associated with his milk business. For this reason he 
should be required to be primarily dependent upon his own 
capacity to produce milk to fulfill his fluid milk requirements 
and necessary reserves, to earn an exemption from pricing 
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and pooling. Dependence of the producer-handler on other 
sources, including regulated plants or other producer-han- 
dlers, for supplemental supplies would disadvantage other 
producers since their burden of carrying total market re- 
serves would be increased by such means without a share 
in the benefits accruing from the fluid sales of the producer- 
handler. Unless the producer-handler produces on his own 
the fluid milk he distributes he is basically a handler and not 
a dairy farmer selling his own milk. Further, the opportu- 
nity to rely upon others for a significant portion of his supply 
provides an unwarranted incentive for producers to become 
distributors of milk and to employ numerous practices to 
qualify for exemption from pricing and pooling at the ex- 
pense, or to the detriment, of other producers. The exemp- 
tion granted the dairy farmer who handles his own milk 
should not provide an advantage for this type of dairy 
farmer of such magnitude that the stability of the market, 
and the effectiveness of the order in achieving its primary 
objectives, are threatened. 


The producer-handler exemption was also explained by the 
Judicial Officerin the case of In re Walter Neugebauer, 27 Agri- 
culture Decisions 187, 192, affirmed, Neugebauer v. Secretary of 


Agriculture, 29 Agriculture Decisions 129 (D.S.D.), as follows: 


While the Secretary could have elected to fully regulate 
producer-handlers if he thought it necessary, Freman v. 
Vance, 319 F.2d 841 (C.A. 5, 1963), rehearing den’d., 325 
F.2d 663, cert. den., 377 U.S. 930 (1964) ; Ideal Farms, Inc. 
v. Benson, 288 F.2d 608 (C.A. 3, 1961), cert. den., 372 U.S. 
965, he determined not to do so. The exemption allowed pro- 
ducer-handlers from the pricing and pooling provisions of 
the Order arises not from the lack of authority in the Act 
to regulate producer-handlers on own-farm production; but 
from the fact that on the basis of the promulgation hearing 
record, the Secretary determined that full regulation of a 
handler meeting the definition of a “producer-handler” was 
not necessary to achieve the declared policy of the Act in 
the marketing area defined in the same Order. 


The definition of producer-handler as noted in Finding of 
Fact No. 2 was adopted to insure that the exemption in the 
Order from equalization payments into the producer-handler 
fund would be limited or available only to those persons 
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qualified under this definition. The intent is clear; a pro- 
ducer-handler must normally rely upon his own production 
of milk as the source of supply for his processing operations. 
He specifically may not receive any milk from other dairy 
farmers. 


In the final decision issued by the Secretary prior to the issu- 
ance of Order No. 136, as initially promulgated, the producer- 
handler exemption was explained as follows (24 F.R. 7207, 7210- 


7211): 





There are some individuals who are handlers and also oper- 
ate dairy farms. If such an individual operates a plant which 
receives milk from other dairy farmers and which meets the 
requirements specified for pool plants, the milk received at 
such plant will be subject to the pooling requirements includ- 
ing milk received from the individual’s own farm. 


*.*+ *& * 


A handler who depends entirely on his own farm production 
for milk supplies would qualify as a producer-handler. On 
the other hand, any handler who obtains part of his supply 
from another person who is a dairy farmer would not qualify 
as a producer-handler and would be subject to the order re- 
quirements with respect to pool plants if his plant met the 
qualifications of “pool plant’, or the requirements with re- 
spect to nonpool plants not operated by producer-handlers. 


* * * * 


Since the exemption of pooling own-farm production provides 
an incentive for individuals to attain producer-handler status, 
it is necessary to preclude certain devices which may be used 
to circumvent the intent of the order provisions. The milk 
supply which is to be treated as the own-farm production of 
the producer-handler should be produced entirely from pro- 
duction resources which are under the complete and exclu- 
sive control of the person who is the producer-handler. The 
processing facilities and the distribution facilities should be 
similarly under the complete and exclusive control of the 
same person. 





It would be destructive of the regulatory program to afford 
producer-handler status to the petitioner under the facts of the 


present case. 
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The petitioner testified that someone.in the Market Adminis- 
trator’s office advised him that the leasing arrangement he con- 
templated entering into with Bringhurst would be an acceptable 
method of acquiring the milk while retaining his producer-handler 
status. He made no reference to this statement in his brief and 
apparently has abandoned any issue in this respect. However, 
it is settled that reliance on eroneous advise is irrelevant in de- 
termining the petitioner’s obligations under the milk Order. See 
In re Eugene M. Olson, et al., 22 Agriculture Decisions 877, 887; 
In re Walter Neugebauer, 27 Agriculture Decisions 187, 194, 
affirmed, Neugebauer v. Secretary of Agriculture, 29 Agriculture 
Decisions 120 (D.S.D.). 


With respect to the petitioner’s reliance on the two-year limita- 
tion period in the regulations, the Market Administrator testified 
that he limited the claims made against the petitioner to those 
oblgations which occurred within the two-year period, and that 
additional claims were rescinded because of the two-year limita- 
tion period (Tr. 105-106). The petitioner is in a poor position 
to contend that letters sent to his brother did not put him on 
notice as to the obligations when the petitioner had placed his 
brother in a position of apparent status that resulted in the 
original confusion as to which brother was responsible for the 
obligations, and the petitioner told the Market Administrator 
in a conversation on May 9, 1969, that he felt that his brother 
had the responsibility for paying the obligations (Tr. 99-103). 
Moreover, the Market Administrator promptly mailed copies to 
the petitioner of the claims sent to the petitioner’s brother. In 
these circumstances, the two-year limitation period should not 
be held to preclude collection of the obligations involved in this 
case. 


ORDER 
The petition is dismissed and the relief prayed for is denied. 











AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 31 A.D. 966 


(No. 14,712) 


In re OAK TREE FARM Dairy, INC. AMA Docket No. M 2-36. De- 
cided August 31, 1972. 


Handler—Effect of Section 1002.42 as between handlers regulated under 
Order No. 2, as amended—Classifications to unaccounted 
for skim milk and butterfat in proportion to classi- 
fications for that actually accounted for 


The fact that the cost to each handler of milk which ends up as shrinkage, 
that is, unaccounted for, depends on the nature of his operation and 
is different for each handler is not unreasonably discriminatory and 
where some plant loss is experienced in transit, processing, etc., pro- 
ducers need not bear the loss incident to a handler’s and not a producer’s 
operation. And as to the matter of classifications, there is no legal 
impediment in the classifications for unaccounted for skim milk and 
butterfat and those for that which is actually accounted for. 


Skim milk powder—Utilization of—Actual utilizer—Classification and 
accounting of—Assessment of charges 


Where the petitioner purchased powder made from producer milk classified 
as Class II and utilized it in a Class I-A product, fluid skim milk, the 
classification charges imposed against petitioner, the actual utilizer, are 
proper. 


Dismissal of petition 


Where the Order and the charges imposed thereunder in contest herein are 
in accordance with law except as to the treatment of “waste” as shrink- 
age under the Order, the relief requested by petitioner is denied and 
the petition is dismissed. 


Mac D. Levin, for petitioner. 
George Dennis Becker, for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seg.). Upon a consideration 
of the entire record, the Recommended Decision and Proposed 
Order of the Hearing Examiner are adopted as the final Decision 
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and Order herein, except that the word “delivery” on line two of 
Proposed Finding 3, p. 3, is changed to “deliver;’”’ and the word 
“shringage” on p. 5, paragraph one, is changed to “shrinkage.” 


HEARING EXAMINER’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
filed June 29, 1970, which was subsequently twice amended, by 
Oak Tree Farm Dairy, Inc., a handler regulated under Order No. 
2, as amended, issued under the act and regulating the handling 
of milk in the New York-New Jersey marketing area. Petitioner 
challenges, in part, the treatment of “shrinkage” under the order, 
the method of classifying and accounting for skim milk powder 
utilized in the fortification of fluid skim milk and a charge 
assessed by the Market Admnistrator for the order against peti- 
tioner in connection with skim milk powder allegedly handled 
in September 1968.1 The Deputy Administrator, Consumer and 
Marketing Service (presently the Agricultural Marketing Serv- 
ice), filed answers to the amended petition and an amendment 
thereto upholding the validity of the order and the charges im- 
posed thereunder by the Market Administrator against petitioner. 


An oral hearing was held November 16, 1971 in New York, 
New York, before Herbert L. Perlman, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture. 
At the hearing, petitioner was represented by Mac D. Levin, 
Hackensack, New Jersey, and Murray Hammerman, Dairy Con- 
sultant, New York, New York, and respondent was represented 
by George D. Becker, Office of the General Counsel, United States 


Department of Agriculture. After the hearing, the parties filed 
briefs. 


1At the hearing, petitioner abandoned its complaints with respect to the classifica- 
tion of cream and half and half under the order and the treatment of inventory 
thereunder. 
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PROPOSED FINDINGS OF FACT? 


1. Petitioner, Oak Tree Farm Dairy, Inc., is a corporation 
organized and existing under the law of the State of New York 
whose address is 544 Elwood Road, East Northport, Suffolk 
County, New York. Petitioner is a handler under Order No. 2, 
as amended, issued under the act and regulating the handling 
of milk in the New York-New Jersey marketing area and operates 
a pool plant located at East Northport, New York, at which milk 
and milk products are received from pool plant handlers under 
the order, processed and marketed basically as fluid milk products 
in Nassau and Suffolk Counties in the State of New York. During 
the period involved herein, petitioner received, in part, milk from 
SNB Products Corp., South New Berlin, New York, which pool 
plant handler had received such milk from producers as defined 
in the order. SNB Products Corp. has assigned its interest in 
any of the milk involved in this proceeding to petitioner. The 
controversy herein involves the period September 1, 1968 to date. 


2. The milk handled by petitioner under the order is almost 
entirely classified thereunder in Class I-A and almost all shrink- 
age experienced by petitioner was classified under the order in 
Class I-A. 


3. Petitioner sells packaged fluid and nonfluid milk products 
to Edro Dairy, Inc., which is under contract to delivery such 
products from petitioner’s plant to retail outlets operated by 
Dairy Barn Stores, Inc., a subsidiary of petitioner. Edro Dairy, 
Inc. sells and delivers the milk products to Dairy Barn Stores, 
Inc. at its cost plus fixed delivery charge to each store unit that 
it delivers to. Packaged fluid and nonfluid milk products are re- 
turned to petitioner’s plant at East Northport because such prod- 
ucts are unsaleable due to such things as cracked bottles, dirty 
bottles, unfilled containers and sour milk resulting from the fail- 
ure of the retail outlets or stores timely to sell such milk. Peti- 
tioner keeps detailed records of such returns and petitioner dumps 
the milk products so returned. Petitioner also sells milk to 4 


2 At the hearing in this proceeding, the parties stipulated and agreed that the deter- 
mination as to any amounts owing to petitioner as a result of this proceeding would 
be made subsequent thereto in the event petitioner is successful in any or all of its 
complaints herein. Consequently, these Findings of Fact do not generally contain the 
specific details of petitioner’s handling of milk which is the subject of controversy 
herein. Also, in view of the extensive order provisions involved, they will not be 
reproduced in these Findings of Fact. See, in part, sections 1002.15, 1002.16, 1002.41, 
1002.42, 1002.43, 1002.140, 1002.141, 1002.142, 1002.143, 1002.144, 1002.233 and 1002.246. 
See also sections 8c(5) (A), 8c(7) and 8c(11) of the act. 
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dealers in addition to Edro Dairy, Inc. and keeps similar records 
with respect to returns from such dealers. 


4. Petitioner fortified its fluid skim milk products with skim 
milk powder which it had purchased from a handler regulated 
under Order No. 2, as amended, and which was apparently made 
from milk regulated under the order. The purpose for doing so 
is to make more marketable or saleable products which have con- 
sumer acceptance. Since July 1, 1968, the Market Administrator 
has classified the powder utilized in fortification of fluid skim milk 
products in accordance with sections 1002.15 and 1002.41 of the 
order. For each pound of skim milk powder utilized to fortify 
a fluid milk product, petitioner is charged the difference between 
the Class I-A and Class II price for .64 pounds of such powder. 
The remaining .36 pounds of powder continues to be classified as 
a Class II product. (See sections 1002.246 and 1002.233 of the 


classification and accounting rules and regulations issued under 
the order). 


5. Petitioner’s records for the month of September 1968 show 
an opening inventory of skim milk powder for September of 
2,700 pounds, purchases of 4,100 pounds, and a closing inventory 
of 1,900 pounds of skim milk powder. Petitioner’s records showed 
that only 3,800 pounds of skim milk powder was actually utilized. 
The Market Administrator charged petitioner for the 1,100 
pounds of skim milk powder unaccounted for in Class I-A, there- 
by billing the petitioner for an additional $302.50 for the 1,100 
pound difference between the 3,800 pounds petitioner admits it 


utilized and the 4,900 pounds its records show were to be accounted 
for. 


PROPOSED CONCLUSIONS 


I 


Petitioner complains of the treatment of “shrinkage” * under 
the order in general terms and also as it relates to what petitioner 
terms “waste”. Petitioner claims discrimination against it re- 
sulting from section 1002.42 of the order which provides, in part, 
that “shrinkage shall be assigned pro rata to classes of use in 
accordance with the respective volumes of skim milk and butter- 


8 Under the order “shrinkage” is the amount by which skim milk and butterfat to 


be accounted for exceeds the actual weight of skim milk and butterfat which has been 
accounted for in established uses. 











970 AGRICULTURAL MARKETING AGREEMENT ACT, 1987 
Cite as 31 A.D. 966 


fat actually accounted for in each class: Provided, That shrinkage 
assigned to Class II shall not exceed 2 percent of the skim milk 
and butterfat, respectively, in such class actually accounted for 
and any excess thereof shall be classified as Class I-A.” Such 
discrimination allegedly results from different treatment of 
shrinkage in other orders issued pursuant to the act, some of 
which regulate the handling of milk in areas contiguous to the 
marketing area under Order No. 2, as amended, and the fact that 
petitioner handles, unlike some other handlers under Order No. 
2, almost exclusively milk classified as Class I-A thereunder. 


As indicated or provided in section 1002.42, shrinkage for each 
handler regulated under the order is classified in proportion to 
the percentage of his total utilization of skim milk and butterfat 
accounted for in Class I-A and Class II, respectively, but Class 
II shrinkage is limited to a maximum of 2 percent of the total 
skim milk and butterfat actually accounted for in Class II, with 
any excess thereof being classified and priced as Class I-A. There- 
fore, a handler disposing of all of his skim milk and butterfat 
in Class I-A, which is basically petitioner’s situation, would have 
his shrinkage also classified and priced in Class I-A. 


Other orders issued pursuant to the act, including Orders 1, 
4 and 15,‘ generally classify shrinkage up to a certain percentage, 
such as 114 or 2 percent, as Class II. Petitioner would under 
those provisions be able to classify at least a percentage of its 
unaccounted for skim milk and butterfat as Class II shrinkage 
and complains of its inability to do so under Order No. 2. Also, 
“waste,” as discussed later in these Conclusions, it treated in 
some other orders as Class II, it appears. 


However, to say that the treatment of shrinkage or “waste” 
under some or all of the orders issued pursuant to the act must 
be uniform is to ignore the statutory scheme contained in the act. 
See, e.g., In re Tuscan Dairy Farms, Inc., et al., 30 A.D. 1135 
(1971), and cases cited therein. In fact, the act, in section 
8c(11)(C) thereof (7 U.S.C. 608c(11) (C)), authorizes different 
terms in the different marketing orders. Section 8c(11) author- 
izes separate orders for separate marketing areas, which orders 
shall, insofar as practicable, contain such different terms appli- 


4Order No. 1 regulates the handling of milk in the Massachusetts-Rhode Island-New 
Hampshire marketing area, Order No. 4 regulates the handling of milk in the Middle 
Atlantic marketing area and Order No. 15 regulates the handling of milk in the Con- 
necticut marketing area. 
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cable to the several marketing areas as the Secretary finds neces- 
sary to give due recognition to the differences between the areas. 
A difference of treatment, by itself, between orders and even 
within an order is certainly not precluded by the act and is, 
rather, clearly authorized therein. Cf., e.g., Windham Creamery, 
Inc. v. Freeman, 350 F.2d 978 (3rd Cir. 1965), cert. denied 382 
U.S. 979 (1966) ; In re Tuscan Dairy Farms, Inc., et al., supra; 
In re Willow Farms Dairy, Inc., 20 A.D. 810 (1961), aff’d 315 
F.2d 828 (4th Cir. 1963), cert. denied 374 U.S. 832 (1963) ; In re 
Crystal Lake Dairy Company et al., 9 A.D. 185 (1950). See also 
Lehigh Valley Cooperative Farmers, Inc. v. United States, 370 
U.S. 76, 98 (footnote 20) (1962). Further, Order No. 2, as 
amended, in general and section 1002.42 thereof are supported by 
the presumption, which has not been overcome by petitioner, 
that there are facts in existence which justify them. Borden’s 
Farm Products, Inc. v. Baldwin, 293 U.S. 194, 209 (1934); 
Pacific States Box & Basket Co. v. White, 296 U.S. 176 (1935); 
United States v. Rock Royal Cooperative, Inc., 307 U.S. 533 
(1939). Petitioner has not challenged the evidentiary support 
therefor. 


Nor are petitioner’s references to section 8c(7) (A) and (B) 
of the act (7 U.S.C. 608c(7) (A) and (B)) of assistance to it. 
By its terms, section 8c(7) enables or authorizes the Secretary 
to include “one or more” of the provisions therein within an 
order issued pursuant to the act but does not require that each 
of the subsections of section 8c(7) be contained in such an order. 
Order No. 2, as amended, contains one or more of the terms and 
conditions set forth in such section. 


In addition, no invalid discrimination results from the opera- 
tion of section 1002.42 as between handlers regulated under 
Order No. 2, as amended. The fact that the cost to each handler 
of milk which ends up as shrinkage, that is, which is unaccounted 
for, depends upon the nature of the handler’s operation, and is 
different for each handler is not unreasonably discriminatory. 
In effect, under section 1002.42 shrinkage is assigned to the 
same classes of use as the skim milk and butterfat actually ac- 
counted for with 2 percent limit in the lower use classification. 
Such provision is uniformly applied to all handlers under the 
order and petitioner is treated the same in this regard as all 
handlers similarly situated. We see no legal impediment to assign- 
ing to uwnacounted for skim milk and butterfat classifications in 
proportion to the classifications of skim milk and butterfat 
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actually accounted for. Obviously, some plant loss is experienced 
in the transportation, processing, laboratory sampling, etc., of 
milk received from producers or regulated milk. Producers need 
not bear the loss incident to a handler’s, and not a producer’s, 
operation. These losses are part of the business of receiving and 
processing milk receipts into the forms in which they are sold 
or disposed of from the handler’s plant, are directly related there- 
to and, under the order, may be made a cost thereof. See sec- 
tions 8c(5) (A) and 8c(7)(D) of the act (7 U.S.C. 608c(5) (A) 
and 608c(7)(D)). Petitioner’s argument with respect to the 
dictionary definition of shrinkage is a mere exercise in semantics. 
In addition, such loss is not within, and was not intended to fall 
within, section 1002.41c) (1) of the order as contended by peti- 
tioner as such loss was not “disposed of’ in any product.5 


We turn now to petitioner’s complaints with respect to the 
treatment under the order as shrinkage of what petitioner terms 
as “waste.” Petitioner defines as “waste” packaged milk prod- 
ucts which are returned to its plant from the retail outlets to 
which sold because such products are unsaleable due to such 
things as cracked bottles, dirty bottles, unfilled containers and 
sour milk resulting from the failure of the retail outlet or store 
timely to sell such milk. Petitioner apparently keeps detailed 
and accurate records of such returns from retail outlets and 
petitioner’s vice-president testified that such returns are dumped 
by physically throwing them in the garbage or pouring them down 
the sewer. 


Unfortunately, we are experiencing difficulty in determining 
this issue as the record is unclear as to how “waste” is treated for 
purposes of shrinkage under the order. But, in any event, we 
do not believe that the “waste” involved may be regarded as 
unaccounted for skim milk and butterfat, which is what shrink- 
age represents under the order. 


The fluid and nonfluid milk products which were eventually 
returned and allegedly dumped had been disposed of by petitioner 
in the forms in which they left its East Northport, New York, 
plant and were delivered to the retail outlets. Cf. In re Glen & 
Mohawk Milk Association, Inc., 23 A.D. 1833 (1964). The utiliza- 
tion of milk under the act and the order for purposes of classifi- 


5 See also the decision of the Secretary dated May 9, 1968 (33 F.R. 7190), which 
preceded the amendment to the order effective July 1, 1968. We hereby take official 
notice of that part of the decision dealing with shrinkage found at page 7194 thereof. 
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cation is the handler’s use thereof, as pointed out by respondent. 
Queensboro Farms Products, Inc. v. Wickard, 187 F.2d 969 (2d 
Cir. 1943) ; M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 
(E.D.N.Y. 1942). Such utilization under the order is determined, 
it seems to us in the fact situation presented in the records, on 
the movement of the milk from petitioner’s plant. See In re Glen 
& Mohawk Milk Association, Inc., supra. Cf. also Barron Coop. 
Creamery et al v. Wickard, 140 F.2d 485 (7th Cir. 1944); In re 
Clover Leaf Dairy Company et al., 16 A.D. 286 (1957). Section 
1002.140 of the regulations issued pursuant to the order dealing 
with the method for accounting for the receipt and disposition of 
skim milk and butterfat, and shrinkage and overage at a pool 
plant provides, in part, that skim milk and butterfat shall be 
accounted for and classified “(a) In accordance with the form 
in which skim milk and butterfat in fluid milk products are... 
moved from a plant” (emphasis supplied),* section 1002.142 
thereof dealing with skim milk and butterfat to be accounted 
for does not include therein milk products returned to the plant 
and section 1002.143 dealing with skim milk and butterfat ac- 
counted for at a pool plant, while includig therein fluid milk 
products disposed of from the plant, does not indicate that a 
return to the plant of the character involved herein negatives 
or nullifies a prior disposition.’ 

Failure to specifically so include returns in sections 1002.142 
and 1002.143 supports our conclusions herein. In fact, we cannot 
conclude that a recognized and established disposition and utiliza- 
tion of milk products is nullified without greater specificity in the 
order and the rules and regulations issued thereunder. In addi- 
tion, “we do not believe that the returns were ‘received’ at the 
plant for the purposes of accounting and classification under the 
order,” as here too we are concerned with “damaged, out-dated, 
etc... . . milk and milk products.” In re Glen & Mohawk Milk 
Association, Inc., supra, at p. 13838. In connection with “waste,” 
then, no shrinkage or unaccounted for skim milk and butterfat 
are involved as the skim milk and butterfat in the products which 
left petitioner’s plant and were delivered to retail outlets are 
accounted for in the form in which, and the classification in 
which, they first left petitioner’s plant. Cf. In re Lemont Dairy 
Company, 4 A.D. 918 (1945). 


6 The accounting and classification rules and regulations appear to equate classification 
on the basis of disposition in section 1002.41 to movement. 

7 We are not here dealing with milk products leaving a handler’s plant with a return 
thereof to the plant absent a delivery to the retail outlet. 
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On the other hand, if the Market Administrator for the order 
relied upon petitioner’s records of the return of such products 
to petitioner’s plant to result in additional skim milk and butter- 
fat to be accounted for or to nullify the first disposition thereof 
and, consequently, the skim milk and butterfat accounted for by 
such disposition, these same records, as in In re Glen & Mohawk 
Milk Association, Inc., supra, operate to identify the utilization 
of such returned skim milk and butterfat as “waste.” The re- 
spondent raised no objection to, and did not dispute, the evidence 
in the record that the milk products involved were actually 
dumped upon return to petitioner’s East Northport plant. Under 
these circumstances, the treatment of the identified skim milk and 
butterfat comprising such “waste” as unaccounted for skim milk 
and butterfat in the face of its earlier established disposition and, 
therefore, subjecting it to the shrinkage provisions of section 
1002.42, is to ignore reality, may be violative of section 8c (5) (A) 
of the act and is contrary to the understanding of shrinkage set 
forth in the Secretary’s decision of May 9, 1968 preceding the 
amendment to the order effective July 1, 1968 wherein it is stated 
that “Shrinkage in reality represents plant receipts for which a 
handler cannot establish a disposition.” (33 F.R. 7190, 7194) 
There exists a distinction, it seems to us, between plant loss 
resulting from the processing of milk into milk products at a 
plant and milk products dumped upon their return from retail 
outlets. That a substantive difference results from the contested 
treatment of “waste” is seen from respondent’s admission that 
under the Market Administrator’s construction of the order and 
the rules and regulations issued thereunder, skim milk and butter- 
fat which leaves petitioner’s plant in the form of a recognized 
Class II product and which is then returned because it is un- 
saleable and is dumped can be classified in Class I-A by virtue 
of the operation of the shrinkage provisions of the order. 


II 


Petitioner complains of the classification and pricing of skim 
milk powder utilized in the fortification of fluid skim milk prod- 
ucts. Petitioner manufactures a fortified fluid skim milk which 
it sells in competition with nonfortified fluid skim milk products. 
Petitioner purchases the powder which it utilizes in fortification 
from a handler regulated under Order No. 2 who manufactured 
it from producer milk and petitioner makes such a product be- 
cause it is of the opinion that fortified fluid skim milk is a more 
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marketable or saleable product than nonfortified fluid skim milk. 
Petitioner sees a discrimination against it resulting from the 
classification and charge for powder utilized in fortification as 
compared to handlers who sell nonfortified fluid skim milk and 
further complains of a charge for the powder when no similar 
charge is made with respect to additives to milk products, such 
as sugar, cocoa, flavoring, Vitamin D, salt, etc. Of course, cocoa, 
flavoring, etc., are not milk or milk products over which the Sec- 
retary has jurisdiction under the act. Such is not the case with 
respect to skim milk powder. 


Here, the record indicates that petitioner purchases powder 
made from producer milk which had been classified as Class II 
under the order and then utilizes it in a Class I-A product, fluid 
skim milk. It seems to us that petitioner can hardly complain 
with respect to the classification and charges which result from 
such utilization. See In re Lyles Dairy Products, 23 A.D. 1441 
(1964), and In re Mills Dairy Products Company, 25 A.D. 1307 
(1966), aff'd 294 F. Supp. 119 (D. Md., 1968) for a detailed ex- 
position on this point and with respect to the statutory authority 
for the order provisions in issue. See also In re Country Lad 
Foods, Inc., 30 A.D. 1895 (1971). Petitioner is, in reality, ac- 
countable for the increased “use value’ of the powder when 
utilized in fluid skim milk. In addition, no discrimination results 
by reason of order provisions. Petitioner has made a business 
decision to market a fortified fluid skim milk product in compe- 
tition with nonfortified fluid skim milk and the order merely 
requires that petitioner account and pay for the additional powder 
utilized therein and for the increased “use value” thereof. All 
handlers who utilize skim milk powder in fortification are simi- 
larly charged. Moreover, it appears that the formula set forth 
in the order and the rules and regulations issued pursuant thereto 
to compute or determine the change of skim milk powder to fluid 
form when it is ued to fortify a fluid product reflects the approxi- 
mate increase in volume when powder is added to fluid skim 
milk. At the least, petitioner has not established that such is not 
the case. 


The fact that the charges involved are assessed or levied di- 
rectly against petitioner and not initially against the handler 
who received the milk from producers and manufactured the 
powder, as is usually the case with respect to other charges under 
the order, is not significant. Petitioner admits that under its 
contract and the usual contract with the vendor-handler petitioner 
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would have to recompense the vendor if such charges were levied 
against the vendor by reason of petitioner’s utilization. Also, it 
is apparent that due to the nature of powder and the fact that 
the charges involved are not limited to powder utilized in fortifi- 
cation which was made from producer milk, the charges involved 
need be imposed, as a matter of administration, upon the handler 
who actually utilized the powder in fortification. Cf. In re Lyles 
Dairy Products, supra; In re Mills Dairy Company, supra; In re 
Country Lad Foods, Inc., supra. 


Lastly, petitioner complains of charges of $302.50 assessed 
against it for the month of September 1968 with respect to 1,100 
pounds of skim milk powder for which petitioner failed to estab- 
lish a disposition (See Finding of Fact 5). Petitioner’s own 
records demonstrate a failure to establish a disposition of the 
powder and petitioner has no real explanation with respect thereto. 
Petitioner is clearly liable for this powder as charged (See in 
part sections 1002.16(c), 1002.41 (a) (3), 1002.246(a) and 1002.- 
233,. The fact that petitioner alleges that the powder may not 
legally be utilized in reconstitution does not alter our conclusion. 
Cf., e.g., Newark Milk and Cream Co, v. Benson, 287 F.2d 681 
(3rd Cir. 1961) ; In re Langdon Creamery Co., Inc. et al., 25 A.D. 
1193 (1966). 


To summarize, we have found that the order and the charges 
imposed thereunder in contest in this proceeding are “in accord- 
ance with law” except with respect to the treatment of “waste” 
as shrinkage under the order. Accordingly, the petition should 
be dismissed except in the respect noted. All contentions of the 
parties presented for the record have been considered and whether 
or not specifically mentioned herein, any suggestions, requests, 
etc., inconsistent with this Recommended Decision are denied. 


PROPOSED ORDER 


In view of the foregoing, the relief requested by petitioner is 
denied and the petition is dismissed except that the Market Ad- 
ministrator shall make appropriate adjustments in petitioner’s 
account to reflect the conclusions above with respect to “waste.” 
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COURT DECISION 


LEO BRAMSEN and MARVIN WELFELD, individually and as Trustees 
for themselves and the limited partners of Chiglades Farm, 
Ltd. v. CLIFFORD HARDIN, Secretary of Agriculture of the 
United States, FLoypD F. HEDLUND, Director, Fruit and Vege- 
table Division, Consumer and Marketing Service, Depart- 
ment of Agriculture, J. C. HUTCHISON, GEORGE H. WEDG- 
WORTH, JAMES D. COLBERT, C. D. MCCLURE, S. N. KNIGHT, 
WILLIAM GRESSINGER, B. F. WHEELER, JR., W. REX CLONTS, 
B. L. GARRISON, PAT FERLISE, BILLY ROGERS, and DAvip M. 
EARLE as the Officers and Members of the Florida Celery 
Committee under Marketing Order No. 967, and A. J. SUL- 
LIVAN OF FLORIDA, INC. Decided August 1, 1972. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 


No. 71-837-Civ-CF 


Entitlement to base quantity—Celery—Validity of Order 967— 
Motions for summary judgment 


Where Order 967 is within the scope of authority permitted by 7 U.S.C. 
608c, defendant Sullivan’s motion to dismiss and defendant Secretary 
of Agriculture’s motion for summary judgment are granted, and the 
plaintiffs’ motion for summary judgment is denied. 


Nathan L. Lewin and Robert D. McLean, Washington, D. C. for plaintiffs. 
Maxwell P. Wells, Sr., Orlando, Florida, for defendant Sullivan. 
Paul A. Cullen, U. S. Dept. of Justice, and 
Dennis Becker, U. S. Dept. of Agriculture, for defendant United States. 


SUMMARY JUDGMENT 
Fullton, Chief Judge 


This cause came before the Court upon a motion to dismiss 
or in the alternative for summary judgment filed by defendants 
Clifford Hardin and Floyd Hedlund and a motion to dismiss filed 
by defendant A. J. Sullivan. Plaintiffs admit that there is no 
genuine issue of material fact and have also moved for summary 
judgment. The Court heard argument of counsel and has since 
received and studied the briefs submitted by counsel. 


The origin of this case is a ruling by the Florida Celery Com- 
mittee which Committee is organized under Marketing Order 
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967, 7 C.F.R. § 967.130ff. promulgated by the Department of 
Agriculture pursuant to the authority of 7 U.S.C. §§ 601-674. 
The Florida Celery Committee and a Hearing Examiner of the 
Department of Agriculture conducted a Hearing and made a 
ruling which was appealed to the Secretary of Agriculture, by 
whom the decision was affirmed. Plaintiffs have exhausted their 
administrative remedies. 


JURISDICTION 


The Court’s jurisdiction is invoked under 28 U.S.C. § 1831(a), 
general federal question; 28 U.S.C. § 1361, actions to compel an 
officer of the United States to perform his duty; 5 U.S.C. §§ 701 
et seq., permitting judicial review of administrative agency rul- 
ings; 15 U.S.C. § 4, anti-trust jurisdiction. 


Plaintiffs claim that they are entitled to a base quantity for 
the production of celery presently belonging to defendant A. J. 
Sullivan of Florida, Inc., or that they are entitled to the issuance 
of a base quantity by the Florida Celery Committee; or that 
Marketing Order No. 967 which provides for the selection of 
The Florida Celery Committee, is unconstitutional; or that Mark- 
eting Order No. 967 is being administered unconstitutionally. 


None of the parties have requested that the Court convene a 
Three-Judge Court, nor is that necessary in this case even though 
the constitutionality of a federal regulation has been called into 
question. A challenge of the constitutionality of an administra- 
tive regulation is not to be considered an attack on an Act of 
Congress as applied, so as to require hearing by a Three-Judge 
Court. Sardino v. Federal Reserve Bank of N.Y., 361 F.2d 106 
(2d Cir. 1966), cert. denied, 385 U.S. 898. 


FACTS 


The facts in this case are not disputed. A detailed and excel- 
lent summary of the facts may be found in the Secretary’s review 
of the committee’s determination, dated September 10, 1970, doc- 
ument #25, U.S.D.A. Administrative Record, which has been 
made a part of the record of this cause. There is, therefore, no 
need to restate the facts exhaustively. 


Leo Bramson and Marvin Welfeld, as general partners, joined 
with eleven limited partners to form Chiglades Farm, Ltd. 


When the Florida Regulatory Scheme was held to be uncon- 
stitutional by the Supreme Court of Florida, Rabin v. Conner, 


ed 


n- 
er, 
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supra., Chiglades Farm, Ltd. (hereinafter referred to as Chi- 
glades) and A. J. Sullivan of Florida, Inc. (hereinafter referred 
to as Sullivan, Inc.) entered into a new joint venture agreement 
for the production of celery with Sullivan, Inc. to apply for a 
base quantity as required by Order No. 967. Sullivan, Inc. applied 
for and received a base quantity, and the joint venture continued 
to produce celery, which was handled by a Co-op which is known 
us Pioneer Grower Cooperative. The joint venture was termi- 
nated sometime in June, 1967, after the death of A. J. Sullivan. 
Leo Bamson and Marvin Welfeld, the general partners of Chi- 
glades then discovered that E. A. McCabe, one of Chiglades 
limited partners, and an officer of both Pioneer Land Co. and 
Pioneer Growers Cooperative and an employee of the joint ven- 
ture, was now the owner or major stockholder of Sullivan, Inc. 
The joint venture leased its farm land from Pioneer Land Com- 
pany and handled its celery through Pioneer Growers Co-opera- 
tive. 


After the joint venture was terminated, Chiglades found that 
it could no longer grow celery because the base quantity was 
issued in the name of Sullivan, Inc. Chiglades made repeated 
attempts to obtain a base quantity from the Florida Celery Com- 
mittee, unsuccessfully. Chiglades contends that it was entitled 
to the base quantity presently owned by Sullivan, Inc., or in the 
alternative is entitled to the issuance of a new base quantity. 


SCOPE OF REVIEW 


Since this action comes to the Court for review of an adminis- 
trative decision made by the Secretary of Agriculture, the scope 
of the Court’s review is limited by 5 U.S.C. § 706. Hence, as to 
all findings of fact, the decision of the Secretary must stand if 
it is supported by substantial evidence, 5 U.S.C. § 706(2) (E); 
Watson v. Gulf Stevedore Corp; 400 F.2d 649, reh. denied 404 
F.2d 1059 for the purpose of farming celery and other vegetables 
in Florida. On October 29, 1962, Chiglades entered into a joint 
venture with A. J. Sullivan of Florida, Inc. whose major share- 
holder was A. J. Sullivan. Mr. Sullivan was the possessor of a 
base quantity issued by the Florida Department of Agriculture. 
The joint venture was or became engaged in celery production. 


The Florida Statute regulating the production of celery was 
held unconstitutional as violating the Florida Constitution by 
the Florida Supreme Court, Rabin v. Conner, 174 So.2d 21 (1965). 
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The United States Department of Agriculture promulgated Agri- 
cultural Marketing Order No. 967, which, as amended, continues 
to regulate and control the marketing of celery in Florida. Agri- 
culture Marketing Order No. 967 (hereinafter called Order 967) 
establishes the Florida Celery Committee to administer the pro- 
visions of the Order and to make recommendations to the Sec- 
retary of Agriculture regarding limitations on the marketing of 
the Florida celery. Under that Order the Florida Celery Com- 
mittee members are elected annually by Florida celery producers. 


In order to produce celery in Florida, producers were required 
to possess a base quantity issued by the Florida Celery Com- 
mittee. The Committee was to issue base quantities on the fol- 
lowing basis: 


1. To applicants with a prior history of celery production: 


(a) An amount of the greatest number of crates of celery 
sold by or for him during any one of production seasons 1961-62 
through 1964-65; or 


(b) An amount derived by computing the average of sales 
by or for him for any two of the seven production seasons 1958- 
59 through 1964-65. 


2. For producers with no prior history during seasons 1958-59 
through 1964-65, or for those whose sales were not representative 
of present commitments, a base quantity could be issued based 
upon commitments, so long as they were, prior to September 30, 
1965, firm and substantial and the producer actually engaged in 
celery production before that date. 


(5th Cir. 1968), cert. denied 394 U.S. 976. The facts giving rise 
to the controversy are, however, uncontested. It is the responsi- 
bility of the Court alone 


to decide all relevant questions of law, interpret constitu- 
tional and statutory provisions, and determine the meaning 
or applicability of the terms of an agency action. 5 U.S.C. 
§ 706. 


It would appear then that the Court’s authority is clear-cut. But 


[t]here is no certain standard for distinguishing “questions 
of law” from “questions of fact,” and great difficulty and 
diversity has been met in the application of the law—fact 
test... .2 AmJur 2d Administrative Law § 618. 


Waar le 
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This Court is confronted with just that problem. Since the 
facts themselves are undisputed, a major question is whether 
this reviewing court may or should de novo find and apply the 
facts to Marketing Order 967 or whether this Court should also 
rely upon the substantial evidence test in the application of the 
facts to the regulation. The Supreme Court in reviewig a de- 
cision by the Securities Exchange Commission upheld the findings 
of the S.E.C. as a mater of law when such decision was based 
upon substantial evidence and was consistent with the authority 
granted by Congress, Niagara Hudson Power Corp. v. Leventritt, 
340 U.S. 336, 71 S.Ct. 341, 95 L.Ed. 319 (1951). To create the 
standard of substantial evidence, and then to limit the standard 
to mere evidentiary and credibility choices without accepting the 
same standard in determining the application of those facts to 
the regulaton being administered appears to defeat the intent 
of Congress. The substantial evidence test has therefore been 
construed broadly. 


The term “substantial evidence” in particular has become a 
term of art to describe the basis on which an administrative 
record is to be judged by a reviewing court. This standard 
goes to the reasonableness of what the agency did on the 
basis of the evidence before it .... U.S. v. Carlo Bianchi 
& Co., 373 U.S. 709, 83 S. Ct. 1409, 10 L. Ed. 2d 652 (1963). 


The Court, in the case sub judice, will utilize the standard of 
“substantial evidence” as expanded by Bianchi. The standard for 
review as to the constitutionality of the regulation will be dis- 
cussed post (Is Order 967 unconstitutional on its face). 


ARE PLAINTIFFS ENTITLED TO THE BASE QUANTITY PRESENTLY 
POSSESSED BY SULLIVAN, INC? 


In deciding this issue, the Court will rely upon the findings of 
fact and the applications of those facts to Order 967 as deter- 


mined by the Secretary of Agriculture. provided that such de- 
termination was rendered on the basis of substantial evidence. 


The facts which would tend to substantiate Sullivan, Inc.’s 
claim to the base quantity are the following: 


1. Sullivan, Inc. possessed a base quantity under the Florida 
regulation which was subsequently held unconstitutional. 


2. A. J. Sullivan had a long history as a producer of celery in 
Florida. 
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8. The payroll bank account of the joint venture was in Sul- 
livan, Inc.’s name, but all money deposited in it came from the 
account maintained by the joint venture. 


4. Pioneer Growers Cooperative, which was the handler for 
the celery grown by the joint venture maintained its accounts 
only in the name of Sullivan, Inc., and made payments directly 
to Sullivan, Inc. It should be borne in mind, however, that 
Pioneer Growers Cooperative was aware that it was, in effect 
handling celery for the joint venture, since E. A. McCabe was 
an officer of Pioneer Growers Cooperative, and was also an officer 
of Pioneer Land Co. which leased the land to Chiglades for the 
purpose of growing celery under a joint venture agreement with 
Sullivan, Inc. And although money was paid directly to Sullivan, 
Inc., it was then transferred into the account maintained by the 
joint venture for distribution. 


5. When Order No. 967 was first promulgated, it was Sullivan, 
Inc., and not Chiglades nor the joint venture that made applica- 
tion to the Florida Celery Committee for a base quantity. 


6. The joint venture agreement provided that Sullivan, Inc. 
was to obtain a base quantity, and no mention was made as to 
a base quantity being taken in the name of or owned by the joint 
venture. 


Chiglades also presents strong evidence that it is entitled to 
the base quantity presently possessed by Sullivan, Inc., as follows: 


1. Chiglades was the dominant contributor to the joint venture 
and was entitled to a substantially greater share of the profits 
than Sullivan, Inc., 


2. All the land used for the production of celery was leased 
by Chiglades from Pioneer Land Co.; 


8. All initial funds for operation of the joint venture were 
supplied by Chiglades ; 


4. Sullivan, Inc. originally supplied the equipment, but Chi- 
glades was to be responsible for all additional equipment needed. 
After A. J. Sullivan’s death, Chiglades purchased all the equip- 
ment from his estate; and so Chiglades eventually owned all the 
farming equipment; 


5. All losses incurred by the joint venture were to be borne in 
full by Chiglades. The 1962 agreement provided that profits 
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were to be divided 80 per cent to Chiglades and 20 per cent to 
Sullivan, Inc. The 1965 agreement divided profits 9214 per cent 
to Chiglades and 714 per cent to Sullivan, Inc. A. J. Sullivan was 
to assign all his shares in Sullivan, Inc. to Chiglades as a pledge 
for his performance under the joint venture agreement, but he 
never did so; 


6. Chiglades purchased the celery seed beds from S & W Farms. 


Chiglades in its memorandum of law argues that it qualifies 
as a producer of celery according to the provisions of Order 
967.37 and is entitled to the issuance of a base quantity. How- 
ever, this statement totally ignores the fact that Chiglades did 
not apply for a base quantity for itself in 1965, and the base 
quantity legally belonged exclusively to Sullivan, Inc., rather 
than to the joint venture. Sullivan, Inc. applied for and received 
the quota in its own name and not as or for the joint venture. 
It is futile and needless at this point to decide whether Chiglades 
rather than Sullivan, Inc. would have been entitled to the initial 
issuance of the base quantity in 1965, if application was made 
therefor. 


On the basis of these facts the Court cannot say that the Sec- 
retary of Agriculture’s decision in favor of Sullivan, Inc. and 
against Chiglades as to ownership of the base quantity in question 
is arbitrary or capricious or not supported by substantial evi- 
dence. Lewes Dairy, Inc. v. Freeman, 401 F.2d 308 (3d. Cir. 
1968). Freeman v. Hygeia Dairy Co., 326 F.2d 271 (373) (5th 
Cir. 1964). 


ARE PLAINTIFFS ENTITLED TO THE ISSUANCE OF A NEW 
BASE QUANTITY? 

Assuming the constitutional validity of Order 967, Chiglades 
seeks reversal of the Secretary’s determination that it is not en- 
titled to the issuance of a new base quantity from the Florida 
Celery Committee. Order 967.37(d) (1) provides: 


Each marketing season the Committee, with approval of the 
Secretary, may set aside a reserve for persons who request 
an increase in their Base Quantities or who have no Base 
Quantity. 


Since the promulgation of Order 967, no “Reserve” has been 
established by the Florida Celery Committee. 


Order 967.36(a) establishing a total marketable quantity, pro- 
vides that the committee first determine the demand for celery 
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and then set an annual marketable quantity, which is the total 
amount all the celery producers are permitted to produce. Each 
producer is allotted a marketable quantity based upon his base 
quantity. Since the Committee was established, the marketable 
quantities promulgated have never equalled the total amount of 
outstanding base quantities. In other words, the amount of celery 
the committee permitted to be produced was always less than the 
total amount of celery each producer could produce on the basis 
of the base quantity he possessed. It was upon this reasoning 
that the Florida Celery Committee refused to establish a “Re- 
serve” for the issuance of new base quantities. Since present and 
past demand for celery has been limited, an increase in the total 
base quantities for the industry is currently unwarranted. 


The plaintiffs have not argued that the present demand for 
celery exceeds the present supply; in fact there is considerable 
evidence to the contrary. And this Court is not prepared to sub- 
stitute its judgment concerning the marketing conditions of celery 
for that of the Florida Celery Committee and the Secretary of 
Agriculture. 


DOES ORDER 967 AS FORMULATED OR AS ADMINISTERED 
OPERATE IN RESTRAINT OF TRADE? 


Chiglades contends that Order 967 as formulated or as admin- 
istered operates in restraint of trade in the production and mar- 
keting of celery by excluding new farmers from the market and 
authorizing present producers to limit total production for their 
own benefit. Since its inception, The Florida Celery Committee 
has failed to establish a reserve for the increase of producers’ 
base quantities or the issuance of new base quantities. 


All marketing agreements under Chapter 26 of Title 7 are 
exempt from anti-trust laws. The Secretary of Agriculture is 
given permission to enter into marketing agreements with han- 
dlers, producers, etc. and 


The making of any such agreement shall not be held to be 
in violation of any of the anti-trust laws of the United States, 
and any such agreement shall be deemed to be lawful. 
7 U.S.C. § 608b. 


Additionally, 7 U.S.C. § 608c(6) specifically authorizes the Sec- 
retary to impose limitations and allotments on the handling of 
certain agricultural products. The declaration of policy as enun- 
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ciated by 7 U.S.C. § 602 is to create marketing standards which 
provide for the orderly flow of farm products to the market place 
for the protection of the farmer and the consumer. Since the 
primary purpose of the Act is regulation and limitation, anti- 
trust immunity complements its policy. 


Chiglades maintains however, that insofar as the Florida Celery 
Committee exceeded its authority, or insofar as Order 967 ex- 
ceeds the authority of 7 U.S.C. § 608c, anti-trust immunity no 
longer attaches, Carnation Co. v. Pacific Westbound Conference, 
383 U.S. 213, 86 S. Ct. 781, 15 L. Ed. 2d 709 (1966). As Chi- 
glades itself admits, this argument is circular. If the Florida 
Celery Committee has acted beyond the authority granted by 
Order 967 or if Order 967 exceeds the authority granted by Con- 
gress to the Secretary, on that basis (and not anti-trust viola- 
tions) the decision of the Secretary must fall. 


Chiglades also contends, however, that the Secretary had an 
affirmative duty to consider anti-trust implications by determin- 
ing whether the anticompetitve effects of Order 967 are justified 
by public need. Carnation Co. v. Pacific Westbound Conference, 
supra and Federal Maritime Commission v. Aktiebolaget Svenska 
Amerika Linien, 390 U.S. 238, 88 S. Ct. 1005, 19 L. Ed. 2d 1071 
(1968) construed the Shipping Act of 1916 and held that only 
limited immunity from the anti-trust laws was provided for in 
the Act and the Federal Maritime Commission’s own formula of 
“public interest” was the proper standard. These cases are dis- 
tinguishable from the case at bar. The anti-trust exemption 
provided by 7 U.S.C. § 608b is clear, unequivocal and unlimited. 
No prior determination by the Secretary of possible anti-com- 


petitive effects is required. Order 967 is thus exempt from the 
anti-trust laws. 


IS ORDER 967 INVALID BECAUSE IT EXCEEDS THE AUTHORITY 
GRANTED TO THE SECRETARY BY CONGRESS? 


The Secretary of Agriculture’s authority is derived from 7 
U.S.C. § 608c which provides, in part: 


The Secretary of Agriculture shall, subject to the provisions 
of this section, issue . . . orders applicable to processors, 
associations of producers, and others engeged in the han- 
dling of any agricultural commodity or product thereof spec- 
ified in subsection (2) of this section. Such persons are 
referred to in this chapter as “handlers.” 
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Two categories of persons are specifically exempt from the Act: 
retailers and producers. 


No order issued under this chapter shall be applicable to 
any producer in his capacity as a producer. 7 U.S.C. § 608c- 
(13) (B). 


No one questions the fact that Chiglades is a producer of celery 
who is unable to grow its product because it lacks the requisite 
base quantity. It would appear, therefore, that Order 967 is 
operating to regulate producers in their capacity as producers, 
which authority is particularly circumscribed by 7 U.S.C. 
§ 608c (13) (B). 


Producers are limited by the Secretary’s authority to issue 
orders regulating the amount of each product. 


which each handler may purchase from or handle on behalf 
of any and all producers thereof, during any specified period 
or periods, under a uniform rule based upon the amounts 
sold by such producers in such prior period as the Secretary 
determines to be representative ... to the end that the 
total quantity thereof to be purchased, or handled during 
any specified period or periods shall be apportioned equit- 
ably among producers. 7 U.S.C. 608c(6) (B). 


When the Secretary formulates a rule based upon prior produc- 
tion history as to the amount each handler may handle from each 
producer a scheme of quotas arises whereby the producer is as 
regulated as a handler. A producer, totally exempt as a producer, 
by virtue of § 608c(13)(B) nevertheless endures the ultimate 
form of regulation, being unable to grow his product because 
the law deprives him of his way to market. In this regard, the 
§ 608c appears to be self-contradictory. 


The apparent contradiction vanishes, however, when it is re- 
called that § 608c does not actually regulate producers in their 
capacity as producers. No mention is made or limitation pro- 
vided upon the amount of land they may till, the fertilizer which 
is used, or any other means producers utilize as producers. They 
are only regulated with respect to their relationship with han- 
dlers. This regulation, while indirect, is totally effective in the 
determination of whether there is a market for the producer’s 
product. Therefore, direct controls are not necessary to limit a 
producer’s agricultural yield. 
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The next question to be decided is whether the scheme of base 
quantities put into effect by Order 967 provides an apportionment 
“equitably among producers.” If it does not, then in this regard, 
Order 967 has failed to comply with the requirements of § 608c. 


§ 967.39 provides that producers of celery, upon the approval 
of The Florida Celery Committee may transfer all or part of 
both their base quantities and marketable allotments. Chiglades 
contends that since base quantities are treated as freely alienable 
property rights in this regard, Order 967 exceeds the authority 
granted by Congress to the Secretary of Agriculture. 


7 U.S.C. § 608c(5) (B) specifically regulating the handling of 
milk and milk products permits: 


Bases allocated to producers under this clause (f) may be 
transferable under an order on such terms and conditions, 
including those which will prevent bases taking on an un- 
reasonable value, as are prescribed in the order by the Sec- 
retary of Agriculture. 


The transfers made thereof are to be utilized to alleviate “hard- 
ship and inequity among producers” and for the entry of new 
producers. 


There is no such transfer provision or limitation affecting 
celery. Since Congress was aware of the problem of transfer, 
as evidenced by 7 U.S.C. § 608c(5) (B) concerning milk bases, 
we must assume that the absence of applying such limitation 
upon other commodities was deliberate. In this respect therefore, 
Order 967 does not exceed the authority granted by Congress. 


It must be borne in mind that at the time that base quantities 
were originally allocated under Order 967, they were apportioned 
“equitably among producers.” All those who had produced celery 
were permitted to apply for the issuance of a base quantity 
(§ 967.37) and those producers who “had made firm and sub- 
stantial commitments for the production of celery” were also 
permitted to apply, so that the quotas issued would be “equitable 
to all producers,” (§ 967, 37(b) (2)). Because Chiglades failed 
to apply for the issuance of a base quantity in its own name either 
as an old producer or as a producer with firm and substantial 
commitments for the production of celery, but rather acted in 
such a manner as to clearly imply that Sullivan, Inc. was to apply 
for and receive the base quantity, Chiglades cannot at this stage 
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of events complain that base quantities were not apportioned 
equally among producers. 


IS ORDER 967 UNCONSTITUTIONAL? 


Chiglades has not attacked the constitutionality of an Act of 
Congress (see JURISDICTION, supra), and the Court has al- 
ready held that Order 967 does not exceed the scope of authority 
granted by Congress (supra). Neither is Chiglades claiming it 
was denied procedural due process. But Chiglades does state that 
since the Florida Supreme Court held that the Florida Celery 
and Sweet Corn Marketing Law was unconstitutional, Rabin v. 
Conner, 174 So.2d 721 (Fla. 1965) and since that statute was 
substantially similar to Order 967, the federal regulation should 
also be declared unconstitutional. 


Order 967 was designed to fill the vacuum left after the Florida 
statute was held void, and sought to accomplish the same pur- 
pose: the limitation of the amount of celery to be marketed. 
Basically, the Florida Statute provided that: 


The celery segment of the agricultural industry in Florida 
is authorized to be accomplished not by regulating the quan- 
tity of celery which may be produced, i.e., grown, but rather 
by controlling the quantity which may be marketed, i.e., 
placed in intrastate commerce, in the state in any prescribed 
period. This control may be exercised in one or more of three 
ways. First, the marketing order may prescribe the number 
of crates that each producer or grower may harvest and sell 
to or have sold by a handler. Second, it may prescribe the 
number of crates that each handler may buy from or handle 
for the producers. Third, it may prescribe the number of 
crates that each handler may sell, distribute, or handle in 
intrastate commerce, i.e., place in the “primary channel of 
trade.” Ibid, p. 723. 


New producers could acquire a permanent base quantity either 
by purchasing an existing one or by obtaining and operating 
under a temporary permit for three years. In the event that the 
latter method was utilized, the new producer was limited to a 
maximum allocation of 48,190 crates. 


Unlike the limitations imposed upon the Court in reviewing 
matters of fact, the Court is unlimited in its power to determne 
or pass on the constitutionality of a federal regulation, Baltimore 
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& Ohio Railroad Co. v. U.S., 298 U.S. 349, 56 S.Ct. 797, 80 L.Ed. 
1209 (1936); St. Joseph Stock Yards Co. v. Unted States, 298 
U.S. 38, 56 S.Ct. 720, 80 L.Ed. 1033 (1936) ; Ohio Valley Water 
Co. v. Ben Avon, 253 U.S. 287, 40 S.Ct. 527, 64 L.Ed. 908 (1934). 


Although this Court is not bound by Florida law in this action, 
nevertheless, the Court deems it important to carefully consider 
the opinions of the Florida Supreme Court, and in this instance, 
particularly that Court’s holding in Rabin v. Conner. We have 
already seen that Florida Celery and Sweet Corn Marketing 
Law is so similar to Order 967 both in its methods and ultimate 
purpose that a careful examination of that opinion would be 
relevant here. 


The Florida Supreme Court held that public policy in this 
instance did not necessitate a rigidly controlled monopoly. Since 
Order 967 has been accorded immunity from anti-trust laws 
(supra) this argument need not concern us. The crux of the 
decision, however, was that new producers were arbitrarily dis- 
criminated against. 


It is inescapable that the effect of the marketing order is to 
draw an unjust and discriminatory distinction between those 
who were producers during the representative period and 
those who were not. Such a classification, for which we can 
find no justification in any legitimate public policy, amounts 
to an arbitaray exercise of the state’s police power so as to 
constitute a taking of property without due process of law 
and a denial of equal protection of the law. So viewed, the 
marketing order is violative of Sections 1 and 12, Declara- 
tion of Rights, Florida Constitution and the Fourteenth 
Amendment to the United States Constitution. 


7 U.S.C. § 608c(6) specifically authorizes such discrimination. 


[O]rders issued pursuant to this section shall contain one 
or more of the following terms and conditions, and... no 
others .... 


(B) Allotting, or providing methods for allotting, the 
amount of such commodity or product . . . which each han- 
dler may purchase from or handle on behalf of any and all 
producers thereof . .. under a uniform rule based upon the 
amounts sold by such producers in such prior period as the 
Secretary determines to be representative ... to the end 
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that the total quantity thereof to be purchased, or handled 
during any specified period or periods shall be apportioned 
equitably among producers. 


Again, the Court must find that Order 967 is within the scope of 
authority permitted by 7 U.S.C. § 608c. 


. . » In the context of a comprehensive complex adminis- 
trative program, the administrative process must have a 
reasonable opportunity to evolve procedures to meet the 
needs as they arise ... Richardson v. Wright 42 U.S.L.W. 
4232. 


The Court declines to pass upon the constitutionality of 7 U.S.C. 
§ 608c because it lacks jurisdiction to do so (supra) and because 
the constitutionality of that statute has not been attacked. 


IS THE COMPOSITION OF THE FLORIDA CELERY COMMITTEE 
SUCH AS TO DEPRIVE PLAINTIFFS OF DUE PROCESS? 


The Florida Celery Committee is composed of producers and 
handlers (or their employees) of celery nominated by producers 
and approved by the Secretary, (§§ 967.26, 967.27). As pro- 
ducers and handlers of celery themselves, there can be little 
doubt that their motivation, at least in part, stems from self- 
interest. Assuming that this Committee had complete and un- 
bridled control over celery production in Florida, Chiglades’ con- 
tention that it was denied due process would possibly be justified 


But this is not the case. It is the Secretary of Agriculture: 
1. Who actually selects committee members. § 967.32. 


2. To whom recommendations and complaints are made. § 
967.30. 


3. Who limits the total celery to be handled during a market- 
ing season. §§ 967.36, 967.38. 


4. Who sets aside a reserve for those persons who desire to 
increase their base quantity or who have no base quantity. § 
967.37. 


5. Who issues other regulations ot effectuate the policy of the 
marketing order. 


6. Who hears and passes on all appeals from orders of the 
Florida Celery Committee. 
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The Secretary thereby regulates the regulators and it is his 
duty to insure that whatever excesses or arbitrary action may 
be indulged in by the Committee are curtailed. This check on the 


powers of The Florida Celery Committee appears to be an effec- 
tive one. 


CONCLUSION 
For the reasons state above, it is thereupon 


ORDERED and ADJUDGED that defendant A. J. Sullivan of 
Florida, Inc.’s motion to dismiss and the Secretary of Agricul- 


ture’s motion for summary judgment be and the same are hereby 
granted. 


It is further 


ORDERED and ADJUDGED that the plaintiffs’ motion for 
summary judgment be and the same is hereby denied. Counsel 
shall promtly prepare and submit a final judgment form. Costs 
will be taxed by the Clerk. 
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(No. 14,713) 


In re AMERICAN COMMODITY BROKERS, INC., PHYLLIS C. DEMP- 
STER, and JOHN WHELAN. CEA Docket No. 185. Decided 
August 1, 1972. 


Futures commission merchant—Undersegregation of funds—False financial 
reports—Stipulation—Denial of trading privileges 


Respondents American Commodity Brokers, Inc., and Phyllis C. Dempster 
have consented to the issuance of an order against them to cease and 
desist from the activities set forth herein and ordering the denial of 
trading privileges to them as set forth herein. The Decision and Order 
herein terminates this proceeding as to these two respondents. 


Richard W. Davis, Jr., for complainant. 
Edwin S. Bean, Detroit, Michigan, for respondents American Commodity 
Brokers, Inc., and Phyllis C. Dempster. 
Harry S. McAlpin, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chap. 1, 1970), instituted by a complaint 
and notice of hearing issued on September 13, 1771, under sec- 
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tion 6(b) and (c) of the said Act (7 U.S.C. 9 and 13b). The 
respondents are charged with violating sections 4b, 4d, 4f, 4g and 
6(b) of the said Act (7 U.S.C. 6b, 6d, 6f, 6g and 9) and sections 
1.17, 1.20, 1.82 and 1.35 of the regulations issued thereunder 
(17 CFR 1.17, 1.20, 1.32 and 1.35). 


No hearing has been held in this proceeding as to respondents 
American Commodity Brokers, Inc. and Phyllis C. Dempster. On 
July 31, 1972, those two respondents filed a stipulation under 
section 0.4(b) of the rules of practice (17 CFR 0.4(b)), in 
which they (1) withdrew the answer previously filed by them, 
(2) admit the facts hereinafter set forth in paragraphs 1 through 
8 of the Findings of Fact, (3) admit, for the purposes of this 
proceeding and for such purposes only, the remaining facts set 
forth in the Findings of Fact, and (4) waive hearing on the 
charges in the complaint, waive the report of the Referee and 
consent to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent American Commodity Brokers, Inc., a corpora- 
tion organized and existing under the laws of the State of Mich- 
igan, with offices at 415 South Monroe, Monroe, Michigan, was 
at all times material herein, a registered futures commission 
merchant under the Commodity Exchange Act, engaged in trad- 
ing in commodities for future delivery for the accounts of cus- 
tomers and holding for such customers sums of money, represent- 
ing deposits of margin by and trading profits accruing to such 
customers. At all such times, the respondent corporation was 
subject to the minimum financial requirements specified in sec- 
tion 1.17 of the regulations under the Commodity Exchange Act 
(17 CFR 1.17). 


2. Respondent Phyllis C. Dempster, an individual whose busi- 
ness address is the same as that of the respondent corporation, 
is now, and was at all times material herein, president of the 
respondent corporation and responsible for the management, 
direction and control of its activities. 


3. The transactions in commodities for future delivery, re- 
ferred to herein, could have been used for hedging transactions 
in interstate commerce in such commodities or the products or 
by-products thereof, or for determining the price basis of trans- 
actions in interstate commerce in such commodities, or for de- 
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livering such commodities sold, shipped or received in interstate 
commerce. 


4. On March 31, 1970, the respondent corporation engaged as 
a registered futures commission merchant under the Commodity 
Exchange Act, notwithstanding that at that time it failed to 
meet the minimum financial requirements prescribed by section 
1.17 of the regulations issued by the Secretary of Agriculture 
under the Act. As of March 31, 1970, the respondent corporation 
lacked approximately $84,000 of having enough working capital 
to meet such minimum financial requirements. 


5. (a) At the times hereinafter state, the respondent corpora- 
tion, in the regular course of its business as futures commission 
merchant, carried accounts of customers who traded in com- 
modity futures on contract markets subject to the provisions 
of the Commodity Exchange Act and the regulations thereunder. 
Such accounts, the trading therein, and the handling and disposi- 
tion of funds in connection therewith, were subject to the provi- 
sions of the Act and regulations. At all such times, the respond- 
ent corporation had to its credit with banks or other depositories, 
money in varying amounts, held in segregated accounts and iden- 
tified as customers’ funds representing deposits of margin by 
and trading profits accruing to such customers. 


(b) During the period between March 5 and April 9, 1970, 
both inclusive, the respondent corporation was undersegregated, 
that is, during the period mentioned the total amount of cus- 
tomers’ funds held in segregation as above described, was less 
than the amount necessary to pay all credits and equities due to 
such customers. As of March 5, March 31 and April 9, 1970, such 
deficits amounted to approximately $10,000, $18,000 and $20,000, 
respectively. 


(c) During the period from April 10 through August 6, 
1970, the respondent corporation failed to make any computation 
or permanent record, as of the close of the market on each busi- 
ness day, of the amount of money, securities, and property re- 
quired to be held in segregated account in order to pay all credits 
and equities due to its customers, as provided in section 1.32 of 
the regulations (17 CFR 1.32). 


6. On May 7, 1970, the respondent corporation submitted 
to the Commodity Exchange Authority a financial report (Form 
1-FR) as of March 31, 1970, certified by respondent Phyllis C. 
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Dempster. The said respondents made material false statements 
in such report, in that: (1) they stated the firm had an excess 
of adjusted working capital in the amount of $22,971.94, when 
actually it had an insufficiency of adjusted working capital in 
the amount of approximately $84,000; (2) they stated the firm 
had current assets of approximately $56,000, when it actually had 
current assets of approximately $20,000; and (3) they stated 
the firm had current liabilities of approximately $22,000, when 
it actually had current liabilities of approximately $94,000. 


7. As of April 21, 1970, the respondent corporation had failed 
and refused to remit to its customers $2,606.95 due and owing 
by it to such customers in connection with transactions in com- 
modities for future delivery which the respondent corporation 
had made for the account and benefit of such customers. During 
March 1970, the respondent corporation issued checks to four 
customers in purported payment of $2,518.95 of the aforesaid 
sum, but such checks were returned by the bank upon which 
they were drawn because of insufficient funds in the corporate 
respondent’s account. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it 
is concluded that the respondents American Commodity Brokers, 
Inc. and Phyllis C. Dempster, as charged in the complaint, vio- 
lated sections 4b, 4d, 4f and 4g of the Commodity Exchange Act 
and sections 1.17, 1.20, 1.82 and 1.35 of the regulations issued 
thereunder (17 CFR 1.17, 1.20, 1.82 and 1.35). 


The complainant states that the administrative officials of 
the Commodity Exchange Authority have carefully considered 
the stipulation and the terms of the proposed order and they 
believe that the entry of such an order without further proceed- 
ings would constitute a satisfactory disposition of this case as 
to the stipulators, serve the public interest and effectuate the 
purposes of the Commodity Exchange Act. The complainant, 
therefore, recommends that the stipulation be accepted and the 
proposed order be issued, terminating this proceeding as to re- 


spondents American Commodity Brokers, Inc. and Phyllis C. 
Dempster. 


It is noted that respondents American Commodity Brokers, 
Inc. and Phyllis C. Dempster were previously charged with fail- 
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ing to meet minimum financial requirements and that action was 
terminated by a consent order to cease and desist. (28 A.D. 813) 


It is concluded that the complainant’s recommendation should 
be adopted. 


ORDER 


1. Effective on the date of service of this order upon respond- 
ent American Commodity Brokers, Inc., it shall cease and desist 
from the activities set forth below. Effective on the date of serv- 
ice of this order upon resspondent Phyllis C. Dempster, she shall 
cease and desist from causing, aiding, abetting, counseling, com- 
manding or inducing American Commodity Brokers, Inc., or any 
other futures commission merchant to engage in the activities 
set forth below. 


a. Engaging as futures commission merchant without meet- 
ing the minimum financial requirements prescribed by section 
1.17 of the regulations issued under the Commodity Exchange 
Act (17 CFR 1.17). 


b. Failing to maintain in segregation sufficient funds to pay 
all credits and equities due to its customers trading in commodity 
futures subject to the provisions of the Commodity Exchange 
Act. 


c. Failing to make a computation and permanent record, as 
of the close of the market on each business day, of the amount 
of money, securities, and property required to be held in segre- 
gated account as provided in section 1.32 of the regulations (17 
CFR 1.32). 


d. Making material false statements in financial reports 
submitted to the Commodity Exchange Authority. 


e. Failing and refusing to remit to its customers money due 
and owing by it to such customers in connection with transactions 
in commodities for future delivery which the corporation had 
made for the account and benefit of such customers. 


2. Effective on the thirtieth day after the date this order is 
issued, respondents American Commodity Brokers, Inc. and 
Phyllis C. Dempster are prohibited from trading in any com- 
modity on any contract market subject to the provisions of the 
Commodity Exchange Act for five years and all contract markets 
shall deny trading privileges to such respondents for that period. 
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Such prohibition and denial shall apply to all trading by such 
respondents either for their own account or the account of an- 
other person, directly or indirectly. 


A copy of this Decision and Order shall be served on each of 
the parties and on each contract market. 


(No. 14,714) 


In re A. E. MOOERS Co., INC. and FRANK H. TOTMAN, SR. CEA 
Docket No. 190. Decided August 3, 1972. 


Futures commission merchant—Minimum financial requirements—Failure to 
meet—False financial reports—Stipulation—Denial of trading privileges 


The respondents have consented to the issuance of an order against them 
to cease and desist from the activities set forth herein and ordering 
the denial of trading privileges to them as set forth herein. 


Earl L. Saunders, for complainant. 
Thomas O. Bither, Houlton, Maine, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued on May 19, 1972, under sections 6(b) and 
6(c) of the Act (7 U.S.C. 9 and 13b). The respondents are 
charged with violating sections 4f and 6(b) of the Commodity 
Exchange Act (7 U.S.C. 6f and 9) and section 1.17 of the regula- 
tions issued under the Act (17 CFR 1.17). 


No hearing has been held in this proceeding. The respondents 
have filed a stipulation under section 0.4(b) of the rules of prac- 
tice (17 CFR 0.4(b)) in which they (1) admit the facts herein- 
after set forth in paragraphs 1 and 2 of the Findings of Fact, 
(2) admit, for the purposes of this proceeding and for such pur- 
poses only, the facts hereinafter set forth in paragraph 3 of the 
Findings of Fact, (3) waive the report of the Hearing Examiner, 
and (4) consent to the entry of the order contained herein. 
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FINDINGS OF FACT 


1. Respondent A. E. Mooers Co., Inc., is now, and was at all 
times material herein, a corporation organized and existing 
under the laws of the State of Maine, with its offices at 93 Bangor 
Street, Houlton, Maine 04730. The corporation was, at all times 
material herein, a registered futures commission merchant under 
the Commodity Exchange Act, engaged in trading in commodities 
for future delivery for the accounts of customers and holding 
for such customers sums of money, representing deposits of 
margins by and trading profits accruing to such customers. 


2. Respondent Frank H. Totman, Sr., an individual whose 
business address is the same as that of the corporate respondent, 
is now, and was at all times material herein, President of the 
corporation and at all such times the operations of the corpora- 
tion were under his direction and control. 


8. During the period from June 30, 1969, through July 26, 
1971, the corporate respondent, while engaged in business as 
futures commission merchant under the Commodity Exchange 
Act, failed to meet the minimum financial requirements prescribed 
by section 1.17 of the regulations (17 CFR 1.17) issued by the 
Secretary of Agriculture under section 4f of the Act (7 U.S.C. 
6f), and concealed such failure by submitting reports to the 
Commodity Exchange Authority on CEA Form 1-FR which 
purported to show that the respondent corporation met such 
requirements when, in truth and in fact it did not: 


(a) The corporation submitted a financial report on Form 
1-FR to the Commodity Exchange Authority as of June 30, 1969, 
signed by respondent Frank H. Totman, Sr., which purported to 
show that its current assets exceeded its current liabilities by an 
amount in excess of $93,000 and that it met the minimum finan- 
cial requirements prescribed by section 1.17 of the regulations, 
whereas such was not the case. Analysis of a financial state- 
ment of the respondent firm as of June 30, 1969, prepared for it 
by Brooks & Carter, its outside certified public accountants, re- 
veals that, when the items shown as current assets and current 
liabilities on such statement are classified in accordance with the 
definitions contained in section 1.17 of the regulations, the finan- 
cial statement showed current liabilities of over $240,000 and 
current assets of approximately $135,000 which were not shown 
on the report on Form 1-FR. Further, the anaysis of the afore- 
said financial statement reveals that as of June 30, 1969, the 
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respondent corporation’s current liabilities exceed its current 
assets by approximately $14,000. 


(b) The respondent corporation submitted a financial re- 
port on Form 1-FR to the Commodity Exchange Authority as 
of December 31, 1969, signed by respondent Frank H. Totman, 
Sr., which purported to show that its current assets totaled al- 
most $150,000 while its current liabilities were less than $50,000, 
and that it met the minimum financial requirements prescribed 
by section 1.17 of the regulatons. Examination of the books and 
records of the respondent corporation by the Commodity Ex- 
change Authority revealed that this report, like the report of 
June 30, 1969, failed to show the respondent firm’s true financial 
condition. Although the report showed as a current asset the 
cash surrender value of life insurance policies in an amount of 
$56,472.16, it did not show that such policies had been assigned 
to the Houlton Trust Company as collateral for an indebtedness 
of $47,568.50. Further, the report showed as the respondent 
firm’s total current liabilities money borrowed amounting to 
only $47,532, whereas the firm’s books showed that as of Decem- 
ber 31, 1969, it had current liabilities consisting of money owed 
to the Houlton Trust Company of approximately $84,000 and 
owed to the First National Bank of Houlton, $25,000, a total of 
about $109,000. 


(c) The respondent corporation submitted a financial report 
on Form 1-FR to the Commodity Exchange Authority as of June 
30, 1970, signed by respondent Frank H. Totman, Sr., which 
purported to show that its current assets exceeded its current 
liabilities by approximately $50,000 and that it met the minimum 
financial requirements prescribed by section 1.17 of the regula- 
tions, whereas such was not the case. Analysis of the financial 
statement of the respondent corporation as of June 30, 1970, pre- 
pared for the firm by the aforementioned accounting firm of 
Brooks & Carter reveals that, when the items shown as current 
assets and current liabilities on such statement are classified in 
accordance with the definitions contained in section 1.17 of the 
regulations, the financial statement showed current liabilities of 
approximately $219,000 and current assets of approximately 
$51,000 which were not shown on the report on Form 1-FR. 
Further, the analysis of the aforesaid financial statement reveals 
that as of June 30, 1970, the respondent corporation’s current 
liabilities exceeded its current assets by almost $118,000. 








1000 COMMODITY EXCHANGE ACT 
Cite as 31 A.D. 997 


(d) The respondent corporation submitted a financial report 
on Form 1-FR to the Commodity Exchange Authority as of 
December 31, 1970, signed by respondent Frank H. Totman, Sr., 
which purported to show that its current assets totaled approxi- 
mately $88,000 while its current liabilities totaled only $36,000, 
and that it met the minimum financial requirements prescribed 
by section 1.17 of the regulations. Examination of the books and 
records of the respondent corporation by the Commodity Ex- 
change Authority revealed that this report, like the reports of 
June 30, 1969, December 31, 1969, and June 30, 1970, failed to 
show the firm’s true financial condition. Although the report 
showed as a current asset the cash surrender value of life in- 
surance policies in an amount of $60,751.91, it did not show that 
such policies had been assigned to the New York Life Insurance 
Company as collateral for an indebtedness of approximately 
$53,500. Further, the report showed as the respondent firm’s 
total current liabilities money borrowed amounting to only $36,- 
000, whereas the firm’s books showed that as of December 31, 
1970, it had current liabilities consisting of money borrowed 
from the New York Life Insurance Company, Houlton Trust 
Company, Summers Fertilizer Co., Inc., Corenco Corporation and 
the First National Bank of Houlton, totaling approximately 
$206,000. 


(e) Examination of the respondent corporation’s books and 
records by the Commodity Exchange Authority as of May 28, 
1971, revealed that as of such date the firm’s current liabilities 


exceeded its current assets by approximately $136,000. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the resondents vio- 
lated section 4f and 6(b) of the Commodity Exchange Act (7 
U.S.C. 6f and 9) and section 1.17 of the regulations issued under 
the Act (17 CFR 1.17). The complainant states that the admin- 
istrative officials of the Commodity Exchange Authority have 
carefully considered the stipulation submitted by the respondents. 
The administrative officials believe that the prompt entry of the 
proposed order would constitute a satisfactory disposition of this 
case, serve the public interest and effectuate the purposes of the 
Act. The complainant recommeds that the stipulation be accepted 
and the proposed order be issued. It is concluded that the com- 
plainant’s recommendation should be adopted. 
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ORDER 


The respondents, A. E. Mooers, Co., Inc., and Frank Totman, 
Sr., are prohibited from trading on or subject to the rules of any 
contract market for a period of eighteen months and all contract 
markets shall refuse all trading privileges to the said respondents 
during this period. Such prohibition and refusal shall apply to 
all trading done and positions held directly by the said respond- 
ents or either of them, either for their own accounts or as the 
agents or representatives of any other person or firm, and also 
to all trading done and positions held indirectly through persons 
or firms owned or controlled by the said respondents or any of 
them, or othrwise. This order shall not apply to the respondents 
acting as agent for F. J Reardon Company in accepting orders 
and margins and transferring said orders and margins to said 
firm in which capacity they have acted since resigning as a 
Clearing House Member on July 26, 1971. 


The respondents, and each of them, shall cease and desist from: 


(1) Engaging as futures commission merchant within the 
meaning of the Commodity Exchange Act without meeting the 
minimum financial requirements of the Act and the regulations 
thereunder ; 


(2) Willfully making any material false or misleading state- 
ment in any report or application filed under the Commodity Ex- 
change Act; 


(3) Willfully omitting to state any material fact in con- 
nection with any such application or report; 


(4) Willfully causing, aiding, counselling, commanding or 
inducing any person to engage in any act or practice from which 
the respondents are directed to cease and desist by this order. 


The period of the denial of trading privileges to the resspond- 
ents, specified in the first paragraph of this order, shall become 
effective on the 30th day after the date of this order. The cease 
and desist provisions of this order, set forth in the second para- 
graph of this order, shall become effective on the date of service 
of this order upon the respondents. 


A copy of this decision and order shall be served upon each of 
the parties and on each contract market. 
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Licensed inspector—Duties and responsibilities—Not relieved of by 
reliance on others—Inspection performance—Gross 
negligence—Revocation of license 


Where respondent is not relieved of his duties and responsibilities by re- 
liance on others, respondent violated the Act and the regulations as 
charged in the Complaint and Notice of Charges, and his license to 
inspect and grade grain and to certificate the grade thereof is revoked. 


Timm D. Dunn, for complainant. 
Michael A. Kreloff, Chicago, Illinois, for respondent. 
John G. Liebert, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


This is an administrative proceeding under the United States 
Grain Standards Act, as amended (7 U.S.C. 71 et seq.), and the 
regulations promulgated thereunder (7 CFR 26.1 et seq.), for the 
suspension or revocation of respondent’s license to inspect and 
grade grain under the Act. The proceeding was instituted on 
June 7, 1971, when the respondent’s license to inspect and grade 
grain under the Act was temporarily suspended pending final 
determination of the matter in accordance with section 9 of the 
Act (7 U.S.C. 85) as being in the best interests of the official 
inspection system under the Act. On August 26, 1971, a Com- 
plaint and Notice of Charges was issued by the Director, Grain 
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Division, Consumer and Marketing Service, United States De- 
partment of Agriculture, charging that the respondent violated 
the Act and the regulations in that he: (1) on or about May 27, 
1971, knowingly executed and issued a false or incorrect official 
certificate, No. IL 00173, wherein he certified that the stowage 
space in the M/V Paphos was examined and found to be sub- 
stantially clean and dry and ready to receive grain; (2) on or 
about May 28, 1971, knowingly performed an official inspection 
function improperly by failing to examine visually the stowing 
space in the M/V Paphos at the Garvey Rock Island Elevator, 
Chicago, Illinois, to determine if it was substantially clean and 
dry and ready to receive grain, prior to the issuance of an offi- 
cial certificate by respondent with respect to such stowage space; 
and, (3) on or about May 28, 1971, knowingly executed and issued 
a false or incorrect official certificate, No. IL 00178, wherein 
respondent certified that the stowage space in the M/V Paphos 
was examined and found to be substantially clean and dry and 
ready to receive grain; whereas, in fact, respondent did not ex- 
amine the stowage space as certified, and the stowage space was 
not substantially clean and dry and ready to receive grain. 


Respondent filed an answer on September 8, 1971, in which 
he: (1) requested an oral hearing with proceedings to be con- 
ducted under the Rules of Practice governing proceedings under 
the Packers and Stockyards Act (9 CFR 202.1-202.22); (2) de- 
nied the facts alleged in the Complaint and Notice of Charges, 
maintaining they were insufficient to establish violations of sec- 
tions 9 and 13(b) (2) and (3) of the Act and section 26.6(i) of 
the regulations. 


An oral hearing was held on November 3 and 4, 1971, before 
John G. Liebert, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture. Complainant filed 
Complainant’s Proposed Findings of Fact, Conclusions and Order 
and Brief in support thereof. Respondent, in turn, filed Respond- 
ent’s Proposed Findings of Fact, Conclusions and Order and 
Supporting Brief. Subsequent thereto, complainant filed Com- 
plainant’s Reply to Respondent’s Proposed Findings and Sup- 
porting Brief. 


Mr. John G. Liebert, as Hearing Examiner, issued a Recom- 
mended Decision in which he found that the respondent violated 
the Act, as charged. He recommended in his Proposed Order that 
the respondent’s license be revoked. Respondent filed Exceptions 
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to same, while no Exceptions were received on behalf of the com- 
plainant. 


Respondent’s Exceptions to the Hearing Examiner’s Recom- 
mended Decision are wholly without merit, being largely pred- 
icated on respondent’s opinion as to the credibility of witnesses. 
The weight to be accorded a Hearing Examiner’s findings reaches 
its maximum when such findings revolve on issues of credibility 
(see Fairbank v. Hardin, 429 F.2d 264, 268 (C.A. 9); NLRB v. 
Majestic Weaving Co., 355 F.2d 854, 859 (C.A. 2; Cella v. United 
States, 208 F.2d 783, 788 (C.A. 7), certiorari denied, 347 U.S. 
1016; National Labor Relations Board v. Swierton, 202 F.2d 
511, 514 (C.A. 9), certiorari denied, 346 U.S. 814; National 
Labor Relations Board v. Dinion Coil Co., 201 F.2d 484, 490 
(C.A. 2)). There is clearly no basis in this case for overturning 
the determination of the Hearing Examiner as to the credibility 
of witnesses. Moreover, respondent’s Exceptions respecting evi- 
dentiary matters are likewise unsupported by the evidence as 
presented in this case. The evidence clearly supports the evi- 
dentiary findings of the Hearing Examiner. 


Upon careful review of the Record, respondent’s Exceptions, 
and the Hearing Examiner’s Recommended Decision, the Hear- 
ing Examiner’s Recommended Decision is adopted as the final 
Decision and Order herein with the incorporation of the follow- 
ing corrections: 


(1) p. 11- therefor should read therefore with the addition 
of the final e 


(2) p. 19- therefor should likewise read therefore 


HEARING EXAMINER’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the United States 
Grain Standards Act, as amended (7 U.S.C. 71 et seq.), herein- 
after referred to as the Act, and the regulations promulgated 
thereunder (7 CFR 26.1 et seq.), hereinafter referred to as the 
regulations, for the suspension or revocation of Respondent’s 
license to inspect and grade grain under the Act. 


This proceeding was initiated on June 7, 1971, when Respond- 
ent’s license to inspect and grade grain under the Act was tem- 
porarily suspended as being in the best interests of the official 
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inspection system under the Act, pending an investigation of 
Respondent’s actions and final determination in accordance with 
Section 9 of the Act (7 U.S.C. 85). On August 26, 1971, a Com- 
plaint and Notice of Charges was issued by the Director, Grain 
Division, Consumer and Marketing Service, United States Depart- 
ment of Agriculture, charging that Respondent had violated the 
Act and the regulations in that he knowingly executed and issued 
two false or incorrect official certificates and knowingly performed 
an official inspection function improperly in violation of sections 
9 and 13(b) (2) and (3) of the Act (7 U.S.C., Supp. V, 85 and 
87b(b) (2) and (8)), and section 26.6(i) of the regulations (7 
CFR 26.6(i)). On August 31, 1971, the Deputy Administrator, 
Consumer and Marketing Service, United States Department of 
Agriculture, issued an order stating that it had been determined 
that the rules of practice governing proceedings under the Packers 
and Stockyards Act (9 CFR 202.1-202.22) would be applicable 
to the subject proceeding in the event the Respondent chose to 
request formal proceedings. 


Respondent filed an answer on September 8, 1971, in which he 
requested an oral hearing with proceedings to be conducted under 
the rules of practice governing proceedings under the Packers 
and Stockyards Act. Respondent’s answer denied: (a) that he 
knowingly executed and issued false or incorrect certificates; 
(b) that he knowingly performed an official inspection function 
improperly; and (c) that the facts alleged in the Complaint and 
Notice of Charges are sufficient to establish violations of sections 
9 and 18(b) (2) and (3) of the Act and section 26.6(i) of the 
regulations as charged. 


Oral hearing on this matter was held in Chicago, Illinois, on 
November 3 and 4, 1971, before John G. Liebert, Hearing Ex- 
aminer, United States Department of Agriculture. Complainant 
was presented by Timm D. Dunn, Esq., Office of General Council, 
United States Department of Agriculture. Respondent was repre- 
sented by Messrs. Michael Kreloff and Lorenc Slutzky, Chicago, 
Illinois. Nine witnesses testified for the Complainant and three 
for the Respondent. Nine exhibits were introduced into evidence 
by the Complainant and one by Respondent. Briefs were filed by 
both parties. 


PROPOSED FINDINGS OF FACT 


1. The Respondent, an individual whose address is 3850 South 
Ellis Street, Chicago, Illinois, is now, and was at all times material 
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herein, licensed under the Act to inspect, grade, and certify grain 
for shipment in interstate or foreign commerce, and employed 
by the Illinois Department of Agriculture, Division of Grain In- 
spection, Chicago, Illinois, as a grain inspector. 


2. At all times material herein the Division of Grain Inspection 
of the Illinois Department of Agriculture was the official grain 
inspection agency for the Trans-Oceanic Terminal, a cargo-loading 
and unloading terminal, located at Chicago, Illinois, and the 
Garvey Rock Island Elevator, a grain terminal elevator located at 
Chicago, Illinois. 


3. On May 27 and 28, 1971, Respondent was the official grain 
inspector assigned to provide official grain inspection service for 
interstate or international shipments of grain to or from the 
Garvey Rock Island Elevator. 


4. On May 27, 1971, Respondent was assigned to perform a 
preliminary stowage examination of the cargo holds of the M/V 
Paphos at the Trans-Oceanic Terminal prior to its loading of 
550,000 bushels of grain at the Garvey Rock Island Elevator on 
the following day. John R. Maples, a licensed sampler under the 
Act, assisted in this duty, working under the supervision of 
Respondent. 


5. On the morning of May 27, 1971, Respondent and Mr. Maples 
performed the preliminary stowage examination with the assist- 
ance of ship’s personnel. In the conduct of this examination, Mr. 
Maples personally entered each of the holds, and visually examined 
the walls, bulkheads, and flooring. Respondent remained on deck 
and looked through the open hatches to view the condition of the 
walls, bulkheads; and flooring of the holds. At no time did he 
descend into any of the cargo holds to perform this examination. 
After examining each of the ship’s holds, Mr. Maples returned 
to the deck of the ship and reported his findings to the Respondent 
as to the condition of that particular hold. 


6. Mr. Maples reported to Respondent that holds number 2, 5, 
and 6 had significant amounts of rust scale on the sidewalls and 
large amounts of rust scale and debris on the floor of the holds. 
He also told the Respondent that, in his opinion, the holds should 
not be approved for loading and that they were in need of being 
cleaned up. Respondent informed a member of the ship’s crew 
to clean up the holds to make them acceptable for loading grain. 
At no time thereafter on May 27, 1971, did Respondent enter any 
of the holds to reinspect their condition. 
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7. Approximately two hours after completion of the preliminary 
examination on May 27, Respondent issued a clear preliminary 
Stowage Examination Certificate approving holds 1, 2, 3, 4, 5, 6, 
and 7 of the M/V Paphos as being “substantially clean and dry 
and ready to receive grain on the above date” (Exhibit No. 1). 
The evidence clearly shows that this certificate was issued without 
any thorough recheck of the condition of the holds in a manner 
which would ascertain whether or not the holds had been properly 
cleaned and were in the condition of cleanliness as certified. 


The purpose of a preliminary Stowage Examination Certificate 
is to allow a vessel to proceed to a berth dockside to prepare for 
loading. No grain may be loaded on the basis of such certificate. 
It is preliminary only to a second certificate issued at dockside. 


8. On the morning of May 28, 1971, when Respondent reported 
for work at the Garvey Rock Island Elevator, the M/V Paphos 
was at the dock waiting to be loaded with 550,000 bushels of 
soybeans. Messrs. Everett Hastie and Joseph Schmitz were 
assigned to work under Respondent’s supervision as grain 
samplers. 


Respondent directed the two samplers to board the ship and 
prepare to sample the grain. He did not request them to inspect 
the cargo holds and report what they found to him. He did not, 
himself, board the ship or conduct any examination of the holds 
whatsoever (Exhibit 8). Respondent filled out an Official Stowage 
Examination Certificate to cover the dockside stowage examina- 
tion of the ship, as required by the regulations, certifying that 
holds 1, 2, 3, 4, 5, 6, and 7 had been examined and found to be 
substantially clean and dry, and ready to receive grian (Exhibit 
No. 2). This certificate was given to Mr. Ted Summers, the 
Superintendent of the Elevator. On the basis of this certificate 
the elevator prepared to load the cargo. This is a final certificate. 
No grain can be loaded aboard a vessel without such a certificate. 


9. Early on the morning of May 28, 1971, Cargill, Incorporated, 
one of the owners of the soybeans to be loaded aboard the M/V 
Paphos, requested a Federal Appeal Inspection of the vessel prior 
to loading. Pursuant to this request, Mr. James B. Quillen, a 
supervisor of licensed samplers and grain inspectors of the South 
Chicago Area Office, Consumer and Marketing Service, United 
State Department of Agriculture, obtained the Application for 
Federal Appeal from Mr. Ted Summers and proceeded to carry 
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out the inspection. Loading of the vessel was held up by this 
action. 


10. Mr. Quillen examined each hold individually by going down 
into the hold. He found substantial quantities of rust scale and 
turned the ship down as not ready for loading, stating that holds 
2, 3, 4, 5, 6, and 7 were unclean and not fit for the loading of grain. 
Mr. Quillen reported his findings to the Grain Division Regional 
Office which sent Mr. Gene Romano, Respondent’s immediate 
supervisor, and Mr. Robert Starling, an appeals inspector, to 
investigate. They also went aboard the vessel and thoroughly 
examined the condition of the holds. Because of the large quan- 
tities of scales in the several holds they agreed with Mr. Quillen’s 
conclusion that the ship was unsuitable for loading grain until 
the scales were removed. 


All of the evidence in this case discloses that the holds of the 
vessel on May 28 contained large quantities of scales which were 
clearly visible on routine examination by competent inspectors. 
Moreover, some scales in the holds were clearly observable by 
these inspectors from the deck of the vessel without descending 
into the holds. Standard inspection procedure, as evidence by 
the testimony of inspector witnesses, necessitates visual inspection 
of the holds from within the holds themselves to properly ascer- 
tain their cleanliness. On occasion this examination requires the 
use of floodlights to properly view the condition of the holds. 


11. Shortly after Inspector Quillen’s examination of the vessel, 
Respondent went to Mr. Ted Summers and retrieved the dockside 
Stowage Examination Certificate he had issued earlier, tore it 
into small pieces; and threw it into a wastebasket. He issued a 
new certificate turning the vessel down as unsuitable for loading 
grain a few days later. This certificate, however, was dated May 
28, 1971, altho it was actually made out on a later date. 


12. The ship was not cleared as ready for receiving grain until 
approximately 6:00 p. m. on May 29. During the intervening 
period the scales were chipped away, removed from the holds and 
piled on deck. The quantity of scale removed was estimated at 
many tons. In any event it was substantial, as disclosed by photo- 
graphs of the piles of scales taken a few days later (Exhibit No. 
4). This removal of scales was observed by Mr. Starling, the 
Appeal Inspector, who eventually cleared the vessel for loading. 


13. Clearance of the vessel on May 27 and a non-clearance 
on May 28 after it had docked resulted in tying up the loading 
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dock space unnecessarily and caused delay in loading other cargo 
and ships. This, without question, caused a financial loss to the 
companies involved. The grain loaded aboard the M/V Paphos 
was U.S. No. 2 Yellow Soybeans. Had the vessel been loaded 
without first removing the scale from the holds the cargo would 
probably have been graded at the receiving end as sample grade 
because of scale contamination. The difference in value of the 
cargo based on the difference between the value of No. 2 and 
sample grade yellow soybeans is substantial, estimated to be 
approximately $250,000, or 50¢ per bushel less. A substantial 
loss to the shipper would undoubtedly have been incurred as a 
direct result of Respondent’s action if the ship had been loaded 
in the unready condition. 


14. Three Corrective Action Reports were filed by Robert 
Starling on the circumstances surrounding the incident (Exhibit 
6A, 6B, and 6C). These reports merely recite facts constituting 
an apparent violation of the Grain Standards Act and were deliv- 
ered to the Respondent who was given an opportunity to explain 
the facts or circumstances surrounding the improper action dis- 
closed or stated. Copies of Respondent’s replies are attached to 
each of the reports, respectively. 


The first of these reports (Exhibit 6A) recites the fact that, 
after examination of the vessel, the Respondent issued a pre- 
liminary Stowage Examination Certificate certifying all of the 
holds to be ready to receive grain. Respondent’s written reply 
is that, due to a heart condition, he did not descend into the hold 
but reported to the officer in charge the finding that rust scales 
were in each hold and gave directions for their cleaning. He 
further stated that the ship’s crew cleaned the hold and he looked 
into some of them from the deck and believed them to be clean. 
It is noted that the boarding of the vessel took place at approxi- 
mately 9:15 a. m. on May 27. The preliminary Stowage Certifi- 
cate was issued about 11:30 a.m. This would allow a period of 
approximately two and one-quarter hours for the original exami- 
nation, the supposed cleaning of the holds, their reviewing and 
the issuance of the certificate. 


The second of these reports (Exhibit 6B) recites the fact that 
Respondent issued a false certificate for stowage examination at 
the Garvey Grain Elevator on May 28, certifying each of the 
holds, by number, to be ready to receive grain but did not board 
the vessel to examine the holds. Respondent’s reply is that it was 
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his job to issue a certificate without boarding the vessel. He 
further stated that after the United States Department of Agri- 
culure turned the vessel down he got back the previously issued 
certificate. 


The third of these reports (Exhibit 6C) recites the fact that, 
after retrieving the Stowage Certificate, Respondent tore it up 
in violation of section 26.58(k) of the Grain Standards Act. 
Respondent’s reply was that he erroneously tore up the certificate, 
not remembering that to do so was a violation of section 26.58 (k) 
of the Act. 


15. Respondent’s application for a license to inspect grain was 
filed on February 24, 1970. This was approved by H. L. Ryan, 
Field Office Supervisor for the Grain Division, Consumer and 
Marketing Service, United States Department of Agriculture, on 
March 5, 1970. The license appears to have been issued on March 
19, 1970, by approval of R. Peterson, Assistant Director (Exhibit 
9). At the time of the issuance of the license it was known that 
Respondent had a medical history showing incidents of previous 
heart disorders. In his application, however, Respondent stated 
that he was physically fit to perform the duties of a licensed 
inspector. Some testimony was adduced to the effect that the 
duties of an inspector are less arduous than those of a sampler. 
A medical certificate of Respondent’s physical condition, which 
was signed by Dr. Richard J. Jones on October 3, 1969, after 
Respondent’s hospitalization for a heart disorder, stated that 
Respondent was physically able to “return to his previous level 
of work,” which was that of a sampler. He had been a sampler 
since 1961. (Exhibit 10) 


It is found that Respondent’s license did not contain a waiver, 
either express or implied, which would relieve Respondent of any 
duties of an inspector because of a physical disability, nor did 
Respondent, in fact, request such a waiver at any time. 


Respondent’s license was issued after a qualifying examination. 
He had, also, received special instruction in stowage examina- 
tions. It is found, therefor, that Respondent knew, or should have 
known, of the reasons for the various inspections, as well as their 
significance, which is the duty of a grain inspector licensed by 
the Federal government to perform. Similarly, Respondent by 
virtue of his license is presumed to know the regulations govern- 
ing his duties as an inspector. He had been given the manual 
of instructions and a copy of the regulations. 
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> 16. The pertinent sections of the Act are set forth below: 


“§$ 85. Suspension, revocation, and refusal to renew licenses; 
hearing; grounds; temporary suspensions. 


The Secretary may refuse to renew, or may suspend or 
revoke, any license issued under this chapter whatsoever, 
z after the licensee has been afforded an opportunity for a 
hearing, the Secretary shall determine that such licensee is 
) incompetent, or has inspected grain for purposes of this chap- 

ter, by any standard or criteria other than as provided for 
in this chapter, or has issued, or caused the issuance of, any 


s false or incorrect official certificate or other official form, 
1, or has knowingly or carelessly inspected grain improperly 

under this chapter, or has accepted any money or other con- 
n sideration, directly or indirectly, for any neglect or improper 
h performance of duty, or has used any improper purpose, or 
it has otherwise violated any provision of this chapter or of 
at the regulations prescribed or instructions issued to him by 
is the Secretary under this chapter. The Secretary may, with- 
dd out first affording the licensee an opportunity for a hearing, 
od suspend any license temporarily pending final determination 
he whenever the Secretary deems such action to be in the best 
Tr. interests of the official inspection system under this chapter. 
ch (7 U.S.C. 85)” 
er * * * 
at a a 
al § 87b. Prohibited acts. 
er (a) No person shall— 

(1) knowingly falsely make, issue, alter, forge, or coun- 

I, terfeit any official certificate or other official form or official 
ny inspection mark ;” 
lid * * * & 


“(b) No person licensed or authorized to perform any 


= function under this chapter shall— 
q - 
ve (1) commit any offense prohibited by subsection (a) 
“ir (2) knowingly perform improperly any official sampling 
- or other official inspection function under this chapter; 

y 
n- (3) knowingly execute or issue any false or incorrect 


ial official certificate or other official form ;” 
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“(c) An offense shall be deemed to have been committed 
knowingly under this chapter if it resulted from gross negli- 
gence or was committed with knowledge of the pertinent 
facts. (7 U.S.C. 87b)” 

* 


* * * 


“$ 87e. General authority of the Secretary of Agriculture. 
The Secretary is authorized to conduct such investigations, 
hold such hearings, require such reports from any official 
inspection agency or any person, and prescribed such rules 
and regulations as he deems necessary to effectuate the pur- 
poses or provisions of this chapter. x x x x (7 U.S.C. 87e)” 


The pertinent sections of the applicable regulations issued by the 
Secretary are set forth below: 


“§ 26.6. Kinds (scope) of official inspection services. 
* + * + 


(i) Stowage examination (for grain). 


(1) This inspection shall consist of the following opera- 
tions by official inspection personnel: (i) Visually examining 
an identified stowage space or other container for the presence 
of insects or other vermin; moisture; foreign material; 
residue from previous cargoes; loose rust, scale, whitewash, 
or cement; commercially objectionable odor; and the presence 
of other conditions which could contaminate the grain, or 
otherwise lower the quality of the grain to be loaded; and 
(ii) issuing an official certificate in accordance with §§ 26.58, 
26.59 and subparagraph (3) of this paragraph.” 


* *+ & * 


“(3) Each certificate for stowage examination shall show 
the following or substantially equivalent statements. ‘Stow- 
age space examined and found to be substantially clean and 
dry, and ready to receive grain on the above date.’ or ‘Stow- 
age space examined and found not ready to receive grain 
on the above date because of ’ The certificate may 
also show closely related information which is (i) known to 
be true to the person issuing the certificate; (ii) of use in 
the merchandising of U. S. grain; (iii) not inconsistent with 
the Act or the regulations; and (iv) is approved by the 
Administrator under § 26.64. x x x x (7 CFR 26.6” 
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“§ 26.12. Method and order of inspection service. 


(a) General. (1) All sampling, testing, grading, and re- 
lated inspection services shall be performed by official inspec- 
tion personnel pursuant to the regulations, and under such 
conditions and in accordance with such methods and proce- 
dures as may be prescribed in the instructions x x x x. (7 
CFR 26.12” 


“§ 26.58. Official Certificates (issuance and distribution) 


* * 2 * 


(k) Voiding certificates. Each official certificate which is 
rendered useless through clerical error or by being super- 
seded by another certificate, shall be marked “Void”. If a 
certificate is rendered useless through clerical error, the 
original or a true copy of the certificate shall be retained 
by the official inspection agency or field office. If a certifi- 
cate is superseded, the original of the superseded certificate 
shall be filed if surrendered, with the copy of the superseding 
certificate. A true copy of each superseded certificate shall 
be retained in accordance with paragraph (1) of this section. 
(7 CFR 26.58)” 


(see also § 26.63 Correcting errors in inspection certificates) 
“§ 26.85. Duties of official inspection personnel 


(a) General. Official inspection personnel shall be respon- 
sible for performing the duties specified in the Act, the 
applicable regulations, and paragraphs (b) through (i) of 


this section.” 
* * ok Bg 


§ 26.86. Standards of conduct for official inspection personnel. 


(a) General. High standards of honesty, integrity, im- 
partiality, and other aspects of conduct must be met by 
official inspection personnel to assure proper performance of 
their duties and responsibilities and to maintain the con- 
fidence of the grain industry and the public in the official 
grain inspection service. The confidence in the service de- 
pends not only on the manner in which the personnel per- 
form their duties and responsibilities, but also on the way 
the personnel conduct themselves in the eyes of the public. 
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(b) Authorized employees. Authorized employees of the 
Department of Agriculture are subject to the standards of 
conduct prescribed by (1) paragraphs (d) through (f) of 
this section, and (2) Part O of this Title 7 covering em- 
ployee responsibilities and conduct. 


(c) Licenses. Licensees shall be subject to the standards 
of conduct prescribed by paragraphs (d) through (f) of 
this section. 


(d) Prohibited conduct—general. Subject to the guar- 
antees of the Constitution of the United States, and except 
as provided in subparagraphs (4) and (6) of this paragraph, 
licensees are specifically prohibited from: 


7 *'* * 


(6) Taking any action, whether or not specifically pro- 
hibited by this paragraph, which might result in, or create 
the appearance of (i) losing complete independence or im- 
partiality; or (ii) affecting adversely the confidence of the 
public in the integrity of the official grain inspection service. 
(The restrictions in this subparagraph shall not be deemed 
violated by licensed employees of grain elevators or ware- 
houses merely because of their employment.)” 


ae of % ok 


The Grain Inspection Manual (Instruction No. 918 (GR)-6) 
(Revised effective May 17, 1971) contains a section which has 
been in effect since 1952 that is relevant to this matter. It reads 


at page 8 as follows: 
“Examination of vessel holds for condition. 


No inspection shall be made of any grain which is to be 
loaded into a boat, barge, or other vessel if it appears that 
the receptacle is in such condition as to contaminate the grain 
after it is loaded. Such examination shall be made at the 
point where the grain is to be loaded and immediately prior 
to loading. (See Reg. 26.27)” 


PROPOSED CONCLUSION 


The findings of fact in this matter clearly disclose that Re- 
spondent failed to perform adequate inspection of the condition 
of the holds of the ship before he issued his preliminary Stowage 
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Examination Certificate on May 27. He saw rust and scales in 
the holds from his view from the desk. In addition, Mr. Maples, 
the Sampler, advised Respondent of the rust and scales in some 
of the holds from his own observations conducted while inside 
some of the holds. Yet, after what seems to be a very short 
period to allow for cleaning the holds, Respondent issued the 
certificate without personally ascertaining whether or not the 
holds had been cleaned. Clearly, it was his duty, in fact, his 
primary duty at this point to make this inspection. On the fol- 
lowing day, Respondent issued the final, or dockside, Stowage 
Examination Certificate without even boarding the vessel to 
conduct the viswal examination of the holds as prescribed by 
§ 26.6(i) (1) of the regulations. From the direct information 
given him by Maples, and from his own personal knowledge, 
Respondent knew the holds required cleaning before grain could 
be loaded. In spite of this knowledge, he issued the certificates 
without ascertaining whether or not the condition of the holds 
certified to was correct. In this instance, it decidedly was not. 


Respondent’s failure to conduct the required examination of 
the holds in the circumstances presented was nothing less than 
gross negligence in the performance of his duty as a licensed 
inspector and was a direct violation of § 26.1(i) (1) of the regula- 
tion. This failure also was an action prohibited by section 
87b(b) (2) of the Act which prohibits a licensee from knowingly 
performing improperly an official inspection function. The pro- 
testations of Respondent that he relied on the samplers to conduct 
the required inspections does not and cannot relieve him of his 
duty and responsibilities as a licensed inspector. Nor does the 
contention that Respondent believed the holds to be clean relieve 
him of the onus of his failure, because it was gross negligence 
on his part not to conduct a required visual inspection of the holds 
on May 28 as required by the regulations which is the only way 
by which such a belief could be realistic. (See section 87b(c) 
of the Act.) 


The first of the certificates issued by Respondent, i.e., the pre- 
liminary Stowage Examination Certificate issued on May 27, was 
issued after such a cursory examination of the holds as to amount 
to no competent examination at all. This certificate was issued, 
as previously noted, in spite of the fact that Respondent knew 
that the holds, from previous observation, needed cleaning. He 
failed to ascertain whether or not this corrective action had been 
taken. The whole purpose of the certificate is to assure all in- 
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terested persons of the truth of the facts stated thereon. Such 
a certificate is acceptable in courts as prima facie evidence of 
the facts stated. It is concluded, therefor, that the certificate 
was so negligently issued, in the face of facts to the contrary 
subsequently established, as to constitute a falsely issued certifi- 
cate in violation of section 87b(b) (3) of the Act. 


The second of the certificates issued by Respondent, i.e., the 
final Stowage Examination Certificate issued on May 28, was 
issued without any examination at all. Therefor, Respondent 
did not conduct the examination which he certified as having been 
made. This is a direct violation of section 87b(b) (3) of the 
Act. 


In addition to the foregoing, altho not charged with this offense, 
Respondent violated § 26.58 and § 26.63 of the regulations when 
he destroyed the certificate issued on May 28 and substituted 
another one at a later date. This is referred to only for the 
purpose of disclosing the general careless attitude of Respondent 
in carrying out his duties as a licensed inspector. 


Having concluded that Respondent was guilty of violations of 
the Act and regulations in the conduct of his examination and 
the issuance of the two certificates as charged, there remains 
only the question of the sanction to be imposed. An examination 
of the decisions of the Judicial Officer under the Act discloses 
no decisions or sanctions imposed in comparable circumstances. 
In the instant case, we have a demonstration of actions by a 
licensee which are not only direct violations of the Act and regu- 
lations but violations which, but for the appeal inspection, could 
have cost persons who relied on the licensee’s correct perform- 
ance of his duties a large sum of money. As it is, interested 
parties did suffer undisclosed monetary loss due to delay and 
confusion resulting from the licensee’s actions. 


The purpose of the Act is to provide for the establishment and 
maintenance of official standards for grading grain so that it 
“may be marketed in an orderly manner and that trading in grain 
may be facilitated” (7 U.S.C. 74). The regulations issued under 
the Act prohibit actions by licensees which “affect adversely the 
confidence of the public in the integrity of the official grain 
inspection service” (7 CFR 26.86(d)(6)). We conclude that 
the actions of Respondent as found herein militate importantly 
against achievement of the purposes of the Act and directly vio- 
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late specific regulations issued under the Act to facilitate achieve- 
ment of its purpose. 


On the basis of the foregoing and because of the serious nature 
of the offenses, it is concluded that Respondent’s license to inspect 
and grade grain under the Act should be revoked. 


All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. 


PROPOSED ORDER 


License No. A-1769 issued to Cardwell Dishmon to inspect and 
grade grain and to certificate the grade thereof for shipment in 
interstate and foreign commerce under the Grain Standards Act 
(7 U.S.C. 71 et seq.) and the regulations issued thereunder (7 
U.S.C. 26.1 et seq.) is revoked. 
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In re MORRIS SALTER, d/b/a DEPENDABLE MEAT PACKING COM- 
PANY. P&S Docket No. 4667. Decided August 3, 1972. 


Respondent has consented to the issuance of a cease and desist order against 
it for failing to pay when due the full purchase price of livestock, 
issuing insufficient funds checks or drafts, and issuing drafts in pay- 
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ment for livestock purchased and failing to accept and pay such drafts 
when they are presented for payment. 


Samuel J. Harris, for complainant. 
Respondent pro se, 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on June 20, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated certain 
provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report 
of the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on specified 
allegations of the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Morris Salter, d/b/a Dependable Meat Packing Co., 
hereinafter referred to as the respondent, is an individual with 
his principal place of business located at 3501 Emery Street, Los 
Angeles, California 90023. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a packer, 
on or about March 28, 1971 in the transaction set forth below, 
purchased livestock, in commerce, for slaughter and in purported 
payment therefor, issued a check which was returned unpaid by 
the United California Bank, Downey office, Downey, California 
upon which it was drawn, because the respondent did not have 
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sufficient funds on deposit in the account upon which such check 
was drawn. 


Firm From Which 
Date of Purchased and No. of Head Amount of 
Purchases Payee of Check Purchased Check 
3/28/71 Trimble Cattle Co. Inc. 61 $10,099.20 


Tempe, Arizona 


38. Respondent, in connection with his operations as a packer, 
on or about February 22, 1971 and in the purchase transaction 
set forth below, purchased livestock, in commerce, for slaughter 
and in purported payment therefor, issued a draft which was 
returned unpaid by the United California Bank, Downey office, 
Downey, California, because the respondent failed to honor and 
pay said draft when presented for payment. 


Firm From Which fee 


Date Purchased and No. of Head Amount of Date of 
Shipped Payee of Draft Purchased Draft Draft 
2/22/71 Western Stockman’s 45 $8,294.38 2/22/71 

Market, Bakersfield, 
California 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it is concluded that, respondent has engaged in unfair 
practices in commerce, in violation of section 202(a) of the Act 
(7 U.S.C. 192(a) and section 201.43(b) of the regulations (9 
CFR 201.43(b)). Inasmuch as respondent has consented to the 
issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


2. Issuing checks or drafts in purported payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts when presented for payment; and 


3. Issuing drafts in payment for livestock purchased in com- 
merce and failing to accept and pay such drafts when they are 
presented for payment. 
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This order shall become effective on the first day after service 
upon the respondent and copies hereof shall be served upon the 
parties. 


(No. 14,717) 


ROBERT B. ELLIOTT v. V. H. BRANDENBURG d/b/a COLORADO ORDER 
BUYERS and RoD KAMINGA. P&S Docket No. 9396. Decided 
August 4, 1972. 


Failure to deliver as contracted—Damages—Amount of—Loss of pasture 
profit—Interest on monies wrongfully used—Order to pay 


Where respondent Brandenburg damaged complainant by failure to deliver 
as contracted the cattle contracted for, and wrongfully used complain- 
ant’s monies, said respondent is ordered to pay to complainant the 
amount of $31,521.45 with interest as stated in the Order herein. The 
complaint as to respondent Kaminga is dismissed. 


Charles F’. Moses, Billings, Montana, for complainant. 
Richard Anderson, Billings, Montana, for respondent V. H. Brandenburg. 
J. F’. Meglen, Billings, Montana, for respondent Rod Kaminga. 
Robert W. Parker, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 181 et seq.), initiated 
by a complaint filed June 1, 1970, in which the complainant seeks 
reparation in the sum of $61,567.97, alleging that he was dam- 
aged in said amount as a result of the respondents failing to 
deliver as contracted 2,020 head of heifer cattle to the complainant 
in Nebraska on or before April 15, 1970. 


Copies of the complaint and of the investigation report pre- 
pared by the Packers and Stockyards Administration and filed in 
this proceeding pursuant to Section 202.40 of the Rules of Prac- 
tice (9 CFR 202.40) were served on respondent Kaminga on 
October 8, 1970, and on respondent Brandenburg on September 1, 
1970. A copy of the investigation report was served on com- 
plainant on August 31, 1970. 
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Respondent Brandenburg filed an Answer on September 16, 
1970, asserting as his first defense that the complainant’s claim 
was barred by the statute of limitations, and as his second defense 
that the complainant’s claim had been paid in full by respondent 
Brandenburg by paying the sum of $14,210.94, and requested an 
oral hearing. 


Respondent Rod Kaminga filed an Answer on February 1, 1971, 
which denied each and every allegation of the Complaint. 


An oral hearing was held in Billings, Montana, on June 11, 
1971, before Robert W. Parker of the Office of the General Counsel 
of this Department. Complainant was represented by Charles F. 
Moses, Esq., of Billings, Montana. Respondent Rod Kaminga 
was represented by J. F. Meglen, Esq., and respondent V. H. 
Vandenburg was represented by Richard Anderson, Esq., both of 
the same city. All three parties plus one other witness testified. 
All three parties filed proposed findings, conclusions, and orders, 
and briefs in support thereof. 


FINDINGS OF FACT 


1. Complainant Robert B. Elliott at all times material herein 
farmed and fed cattle near Hartington, Nebraska. 


2. Respondent V. H. Brandenburg at all times material herein 
was doing business as Colorado Order Buyers at Bozeman, Mon- 
tana, and engaged in business as a dealer, buying and selling 
cattle in commerce on his own account and buying cattle in com- 
merce as the agent of purchasers. 


3. On or about December 12, 1969, respondent Brandenburg 
agreed to sell 2,020 yearling heifers to complainant, to be delivered 
in the first half of April, 1970. Complainant paid Brandenburg 
$40,400 as a down payment or earnest money on this agreement. 
Complainant understood that ranchers had agreed to sell said 
cattle and that the $40,400 was being paid to those ranchers to 
bind them to sell said cattle in early April, 1970, at certain prices. 
Brandenburg knew that complainant understood this. 


4, On or about April 14, 1970, Brandenburg sold 74 cattle to 
complainant for $12,901.56. 

5. On or about April 20, 1970, Brandenburg sold 77 cattle to 
complainant for $13,287.50. 


6. On or about April 24, 1970, Brandenburg confessed to com- 
plainant that he had not made any arrangement with any ranchers 
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to sell cattle to complainant nor had he paid said $40,400 to any 
ranchers. Brandenburg admitted that what he did was an injus- 
tice to complainant. Brandenburg offered to refund $14,210.94 
to complainant; the offer of refund was refused on Aprli 24 but 
was later accepted and the refund was paid. 


7. Complainant later bought 1,814 cattle through other order 
buyers for $19,371.28 more than the price at which Brandenburg 
would have sold them to complainant under the above-mentioned 
agreement. 


8. Complainant sustained $11,013.00 loss of pasture profit as a 
result of the delay in getting cattle onto his pasture, caused by 
Brandenburg’s wrongdoing. 


9. Interest on the down payment money wrongfully used by 
Brandenburg amounts to $1,137.17 at an interest rate of 8% per 
annum. 


10. The complaint was filed within 90 days of accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


The complaint will be dismissed as to respondent Kaminga, 
complainant having consented to such dismissal after the hearing. 


It is undisputed that the actions of respondent Brandenburg 
constituted an unjust practice in violation of the Act for which 
he may be ordered to pay reparation to complainant. The dispute 
in this proceeding is about the amount of damages sustained by 
complainant by reason of Brandenburg’s admitted wrongdoing. 
To clarify the issues, a discussion of the facts is necessary. 


Complainant’s business has been farming and cattle feeding 
near Hartington, Nebraska, since about 1946. It was a regular 
practice of complainant prior to December, 1969, to buy yearling 
heifer cattle weighing 500-550 pounds each for delivery in the 
first half of April, tg feed them on grass in his pasture for 60 to 
90 days, till late June or July 1, depending on when the grass 
became dried by the Summer heat, then transfer them to his feed- 
lot where he would feed them a more concentrated feed for 120 
to 150 days, then sell them in the late Fall or early Winter. Some 
of such purchases had been made through respondent Branden- 
burg. 
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Complainant, intending to do the same thing in 1970, discussed 
with respondent Brandenburg in early December, 1969, the pur- 
chase of about 2,000 such cattle. Shortly thereafter Brandenburg 
told complainant in substance that he had arranged for various 
ranchers in Montana to sell 2,020 cattle which would be delivered 
to complainant in the first half of April, 1970. 


By agreement of the parties, on December 12, 1969, Branden- 
burg deposited in his bank a draft on complainant for $40,400. 
Brandenburg wrote on the draft, “Down payment of $20.00 per 
hd. 1295 hd. of hfrs. @ $31.00 & 400 hd. @ $31.50 & 325 hd. 
@ 30.50 per cwt. F.0.B. Mont. and Wyo., April, 1970 Del., Choice 
quality, est. wt. 5254.” The draft was honored by complainant. 


Brandenburg then mailed to complainant three documents, each 
of which was headed “Livestock Bill of Sale and Contract” and 
signed by Brandenburg as “seller.” The documents recited that 
Brandenburg on December 12, 1969, “bargained and sold” to com- 
plainant 2,020 “shorthorn heifers,” 500-550 Ibs. each, to be 
weighed at places specified in the documents, at prices which 
varied between $30.25 and $21.25 per cwt. “including commis- 
sion.” The documents named certain “brands” and “locations of 
brands” of cattle of certain descriptions, and specified that the 
cattle were to be fed a “growing ration” by which the parties 
intended, so it was testified, that the cattle were to be fed grass 
rather than more concentrated feed. 


Brandenburg knew that complainant believed that he had 
bought certain cattle which were then on certain ranches, and 
that complainant did not intend to agree on a certain description 
of cattle to be purchased later at auction. Brandenburg knew 
that complainant believed that his $40,400 was being paid to the 
owners of certain ranches as down payment or earnest money 
to bind them to deliver certain cattle at a certain time and certain 
prices. Brandenburg also knew that complainant believed that 
he was going to receive “country” cattle, large groups of uniform 
cattle from large ranches, and was not going to receive cattle 
which would be bought at auction or cattle which would have 
recently been in auctions. However, Brandenburg had made no 
arrangement with any ranchers for the purchase of cattle for 
complainant, but kept the $40,400, intending to buy 2,020 cattle 
for complainant in April, 1970, of the descriptions in the docu- 
ments. Brandenburg described his actions as “gambling on the 
futures of the market,” and testified that he believed he would 
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be able to buy the cattle for complainant at lower prices than 
were specified in those documents and keep the difference between 
the prices specifid in the documents and the price actually paid, 
and intended to do so. Brandenburg admitted in substance that 
this was an injustice to complainant. 


By April 20, 1970, Brandenburg delivered two loads of a total 
of 151 cattle, which respondent Kaminga had bought at auction 
and sold to him. Complainant was dissatisfied with some of the 
cattle in the second load, but did not reject them, although he 
clearly understood his right of rejection of nonconforming cattle, 
as he testified. The evening of the day when the second of those 
loads was delivered, complainant phoned Brandenburg. Com- 
plainant testified that he told Brandenburg that the cattle deliv- 
ered that day were not as represented; Brandenburg testified at 
one point that complainant complained only about four or five 
of those cattle, and later that complainant “wasn’t satisfied with 
that last load of cattle.” 


On April 24, Brandenburg went to complainant’s home and 
confessed that he had not bought any of the cattle described in 
the three documents. Respondent Kaminga accompanied him, for 
reasons not disclosed. 


After a discussion it was agreed that Brandenburg would return 
to Montana and try to purchase the number, kind, and quality of 
cattle specified in the three documents, and would sell complainant 
the cattle he purchased, at the prices specified in those documents 
whether he could purchase them at those prices or had to pay 
higher prices. Complainant testified that he understood that 
Brandenburg would make only “country” purchases, to fulfill the 
agreement that he and Brandenburg had previously made for 
“country” cattle that had not recently been in auctions and that 
had been fed only grass; Brandenburg testified that he understood 
that this was a new agreement under which he was to buy cattle 
of the agreed on grade, anywhere he could. It was agreed that 
on any day when Brandenburg made any purchase for complain- 
ant, he would report it to complainant by phone that day, and 
that complainant would meanwhile place orders with other order- 
buyers to try to obtain enough cattle for his operation. Com- 
plainant testified that it was difficult at that time of year to find 
enough cattle for his operation, of the kind and quality agreed on 
between himself and Brandenburg, for sale at any price. 

In that meeting on April 24, complainant learned from Branden- 
burg and Kaminga about certain cattle in South Yankton, 
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Nebraska, which Kaminga and one Hansen had bought for 
Brandenburg. The next day, complainant went to South Yankton 
and inspected those cattle and decided that they were not of the 
quality on which he and Brandenburg had previously agreed. 


On April 24, Brandenburg had offered to return to complainant 
the difference between the $40,400 down payment and the prices 
he had charged complainant for the cattle already delivered, and 
complainant had declined this offer. Complainant testified that 
his reason for declining it was that he suspected that a valueless 
check would be given in payment of the refund. On April 26, the 
day after complainant inspected the cattle in South Yankton, 
complainant and Brandenburg discussed this again by phone, and 
agreed on such a refund. It was promptly paid. 


On April 27, complainant obtained some sort of court order the 
effect of which was to attach the cattle in South Yankton. The 
details of this action were not made clear, nor was complainant’s 
motive for it. Complainant consented to releasing those cattle 
the same day. 


Brandenburg testified that after this attachment of the cattle 
in South Yankton he hesitated to buy any cattle for complainant 
because he doubted that complainant was disposed to pay him 
the agreed price for them voluntarily. In fact, Brandenburg made 
no attempt to buy cattle for complainant for several days there- 
after, until May 2. 


On May 2, 1970, complainant learned that Brandenburg was 
then buying cattle at a certain auction. Complainant had another 
order buyer buying for him at the same auction, and phoned 
Brandenburg there and told him not to buy any cattle for him 
(complainant) there. He testified in explanation of his action, 
“There is no sense in bidding against yourself any place.” Brand- 
enburg did not deliver to complainant the cattle he had already 
bought at that auction that day by the time he received that 
phone call, nor did he make any effort thereafter to buy cattle 
for complainant, either directly or through Kaminga or anyone 
else. 


Other order buyers bought cattle for complainant as follows: 


Date Number Weight Price 
(1970) of Head in Pounds Per Cwt. 
April 27 77 41,755 81.42 


April 28 119 59,530 35.05* 
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April 29 75 38,525 34.44* 
April 29 33 18,015 33.47* 
May i 78 38,755 32.91 
May 2 62 32,125 32.75 
May 2 2 1,046 31.96* 
May 2 400 213,795 33.44* 
May 4 84 44,045 32.75 
May 5 396 217,294 33.29* 
May 5 157 81,555 33.40* 
May 16 15 43,375 32.38* 
May 16 77 41,540 32.76 
May 18 100 54,010 33.42* 
May 22 79 43,205 31.95 

Totals: 1,814 968,564 33.23* 

* Average. 


Complainant buyer elected to “cover” or buy substitute cattle; 
he claimed $33,408.37, or $3.25 per cwt. additional average cost 
of the substitute cattle, multiplied by 550 Ibs. average weight of 
the agreed upon cattle, multiplied by 1,869 head agreed upon but 
not delivered. See U.C.C. §§ 2-711 and 2-712. “Under [§ 2-712], 
if the covering buyer acts reasonably and in good faith, he can 
recover the difference between the cost of cover and the contract 
price in spite of proof that his method of cover was not the 
cheapest or most effective that could have been used.” Hawkland, 
A Transactional Guide to the Uniform Commercial Code, § 1.4402, 
pg. 247. The price agreed on between the parties in December, 
1969, was $30.75 to $31.75 per cwt. according to the “contracts” 
sent by Brandenburg to complainant and $30.50 to $31.50 per 
ewt. according to Brandenburg’s notations on the $40,400 down 
payment draft. The average price paid for the “cover” or substi- 
tute cattle was $33,23 per cwt. It seems reasonable to hold that 
the “cover” or substitute cattle cost $2.00 per cwt. more than was 
agreed on between complainant and Brandenburg in December, 
1969. “Damages are not rendered uncertain because they cannot 
be calculated with absolute exactness. It is sufficient if a reason- 
able basis of computation is afforded, although the result be only 
approximate.” Eastman Co. v. Southern Photo Co., 273 U.S. 359, 
879; Natural Bridge Pkg. Co. v. Ganey, 15 A.D. 818, 823 (1956). 
Multiplying $2.00 per cwt. by 968,564 pounds, the total weight 
of the “cover” or substitute cattle, produces $19,371.28 as the 
difference between the cost of the “cover” or substitute cattle and 
the “contract” price or the price agreed on between the parties 
in December, 1969. The evidence was not sufficient to show any 
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basis for an award on account of additional commissions or trans- 
portation expenses on the “cover” or substitute purchases; com- 
plainant had the burden of proving damages. Gabriel Ferranti 
& Co. V. Essex County Coop Co., 8 A.D. 867 (1949). 


Complainant claimed $1.00 per cwt. “adjustment for poorer 
quality of larger replacement cattle.” 


The average weight of the 1,814 “cover” cattle was 534 Ilbs., 
and the average weight of the 1,965 cattle received by complain- 
ant, that is, the 1,814 “cover” or substitute cattle plus the 151 
cattle which Brandenburg delivered, was 536 lbs. Thus the evi- 
dence does not show that the cattle complainant received were 
“larger” as alleged than the cattle promised, or were outside the 
500-550 Ib. weight range agreed on between Brandenburg and 
complainant in December, 1969. 


Brandenburg promised in December, 1959, to deliver “country” 
cattle from large ranches, which had not been in auctions, and 
the “cover” or substitute cattle were bought at auctions, so the 
“cover” or substitute cattle clearly were not of the sort which 
was agreed on in December 1969. However, complainant ordered 
his order buyers to buy the best “feeder” cattle available, and 
set no limit on the price to be paid for them. Further, Branden- 
burg testified that, at the one sale at which he observed an agent 
for complainant buying some of the “cover” or substitute cattle 
on May 2, that agent was buying better cattle than he and com- 
plainant had agreed on in December, 1969. He also testified that 
cattle of the quality so agreed on could have been purchased within 
the price range agreed on, in the weeks following their meeting 
on April 24, 1970; publications of this Department, introduced 
as exhibits, support this. Complainant testified that the “cover” 
or substitute cattle and the cattle delivered by Brandenburg were 
not as good as what was agreed on in December, 1969. As to 
this item of alleged damages the testimony is in direct conflict 
and irreconcilable. We must conclude that complainant has failed 
to sustain his burden of proof of this item of alleged damages. 
As previously stated, complainant had the burden of proving 
damages. Garbriel Ferranti & Co., supra. 


Complainant claimed loss of pasture profit caused by the delay 
after April 15, 1970, the date by which Brandenburg agreed in 
December, 1969, to deliver cattle, in getting cattle onto his pasture 
where they would begin to put on weight, their gain in weight 
during the time when he owned them being the basis of his profit 
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when he later sold them. U.C.C. §§ 2-711(1) (b), 2-718(1), 2-715 
(2) (a); Earle M. Jorgensen Co. v. Tesmer Manufacturing Co., 
10 Ariz. App. 445, 459 P. 2d 533 (1969); Lewis v. Mobil Oil 
Corporation, 438 F. 2d 500, 510-11 (8 C., 1971). 


Complainant testified that cattle in his pasture gain more than 
the one pound per day per animal which he claimed, based on 
many years’ experience; this testimony was not impeached. 


Respondent Brandenburg tried to make an issue of the fact that 
complainant makes a practice of holding cattle in a yard for about 
two weeks after delivery before turning them out to pasture; 
however, it seems reasonable that if, as seems clear, complainant 
received animals later than the date Brandenburg agreed to de- 
liver them and the animals were held in a yard for the usual 
length of time, the delay in their being turned out to pasture 
will be the same number of days as the delay in the complainant’s 
receipt of them at his farm. 


The delay in turning out to pasture of the “cover” or substitute 
cattle can be computed as follows: 


Number of Animals 
Number of Days Multiplied by Num- 





Date Number after April 15 ber of Days after 
Delivered of Animals Number April 15 
4/27 17 12 924 
4/28 119 13 1,547 
4/29 75 14 1,050 
4/29 33 14 462 
5/1 78 16 1,248 
5/2 62 17 1,054 
5/2 2 17 84 
5/2 400 17 6,800 
5/4 84 19 1,596 
5/5 896 20 7,920 
5/5 157 20 8,140 
5/16 15 31 2,325 
5/16 77 81 2,387 
5/18 100 83 3,300 
5/22 79 87 2,923 
86,710 


Thus, assuming a gain in complainant’s pasture of one pound 
per day per animal, complainant can be found to have lost 36,710 
Ibs. of gain by reason of the delays in getting cattle onto his 
pasture, caused by Brandenburg’s wrongdoing. Complainant 
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claimed 30¢ per pound for such lost gain, which seems reasonable, 
though it is unfortunate that we were not given the prices at 
which he later sold the cattle. As previously stated, it is sufficient 
if a reasonable basis of computation of damages is afforded. LHast- 
man Co. V. Southern Photo Co., supra; Natural Bridge Pkg. Co. Vv. 
Ganey, supra. Multiplying 30¢ by 36,710 produces $11,013.00 
as the loss of pasture profit sustained by complainant. 


Complainant claimed interest on his $40,400 down payment 
wrongfully used by Brandenburg. Surety Sav. & Loan Ass’n. V. 
National Auto & Gas. Ins. Co., App., 87 Cal. Rptr. 572, 576 
(1970) ; Cecio Brothers, Inc. v. Feldman, 287 A. 2d 374, 379 
(Conn., 1971). 


It is clear that Brandenburg wrongfully used the entire $40,400 
from December 12, 1969 to April 14, 1970, the date when he sold 
74 animals to complainant for a total of $12,901.56, and wrong- 
fully used the remaining $27,498.44 from April 14, 1970 to April 
20, 1970, the date when he sold 77 animals to complainant for a 
total of $13,287.50, and wrongfully used the remaining $14,210.94 
from April 20, 1970 to April 24, 1970, when he offered to refund 
it to complainant. Brandenburg will be ordered to pay interest 
to complainant on the amounts he wrongfully used, for the respec- 
tive times he wrongfully used them. At a rate of 8% per annum 
this would amount to $1,137.17. 


ORDER 


The complaint is dismissed as to respondent Ron Kaminga. 


Within 30 days from the date of this order, respondent V. H. 
Brandenburg shall pay to complainant Robert B. Elliott the sum 
of $31,521.45, plus interest thereon at the rate of 8% per annum 
from June 1, 1970 until paid. 


Copies hereof shall be served on the parties. 
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(No. 14,718) 


In re JOHN D. WURM. P&S Docket No. 4659. Decided August 8, 
1972. 


Consent Order—Dealer—Suspension 


Respondent has consented to the issuance of a cease and desist order against 
it from issuing insufficient funds checks in payment for livestock pur- 
chased and failing to pay when due for livestock purchased, and re- 
spondent is suspended as a registrant under the Act for 30 days and 
as stated herein. 


Alfred R. Nolting, for complainant. 
Robert D. Albright, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et sq.), instituted by a complaint filed on June 1, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et sq.) 


Respondent filed an amended answer on July 26, 1972, in which 
he admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner and consents to the issu- 
ance of a specified order, with findings of facts and conclusions, 
for the purpose of this proceeding only, based on the allegations 
contained in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) John D. Wurm, hereinafter referred to as the respond- 
ent is an individual whose address is R.R. #3, Box 455, Independ- 
ence, Missouri. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for 
his own account as a dealer, within the meaning and subject to 
the provisions of the Act. 
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2. Respondent’s current liabilities presently exceed his current 
assets. As of March 27, 1972, respondent’s liabilities totalled 
$51,755.15 and his assets totalled $15,315.00, resulting in an 
excess of liabilities over assets of $36,4405.75. 


8. Respondent, in connection with his operations as a dealer 
during the period February 29, 1972 through March 13, 1972, 
in the transactions set forth in paragraph III of the complaint, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the bank account upon which such 
checks were drawn. 


4. Respondent, during the period August 17, 1971 through 
March 14, 1972, in the transactions set forth in paragraph III 
and IV of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price 
for such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has willfully violated section 312(a) of the 
Act (7 U.S.C. 213(a) and section 201.48(b) of the regulations 
(9 CFR 201.43 (b)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks ; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he 
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is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension, after the expiration of 


the 30-day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,719) 


In re WILLIAM J. TRIMBACK. P&S Docket No. 4670. Decided 
August 16, 1972. 


Consent Order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him as set forth in the Order herein, with respect to surety bond. 


Thomas Heinz, for complainant, 
Edgar H. Brandenburg, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
ards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on July 7, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on July 28, 1972, in which he admits 
the jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner and consents to the issuance 
of a specified order, with findings of fact and conclusions, for 
the purpose of this proceeding only, based on the allegations 
contained in the complaint. Complainant has recommended that 
the cease and desist provisions of the order consented to by 
respondent not be suspended as a registrant under the Act as 
respondent is now in compliance with the bonding requirements 
of the Act and the regulations. 
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FINDINGS OF FACT 


1. (a) William J. Trimbach, hereinafter referred to as the 
respondent, is an individual whose address is Route 1, Box 190, 
Brush, Colorado. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his livestock obligations under the Act was termi- 
nated on April 17, 1972. Respondent was notified by certified 
mail on or about March 30, 1972, of such termination date and 
was informed that if he continued his livestock operations after 
April 17, 1972, without bond coverage as required by the Act 
and regulations, he would be in violation of Section 312(a) of 
the Act and sections 201.29 and 201.30 of the regulations pro- 
mulgated thereunder. Notwithstanding such notice, respondent 
has engaged in the business of a dealer, buying and selling live- 
stock in commerce for his own account, without filing and main- 
taining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth, supra, respondent has wil- 
fully violated section 312(a) of the Act (7 U.S.C. 218(a)), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). F 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies thereof shall be served upon 
the parties. 
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(No. 14,720) 


In re T. E. SEALY. P&S Docket No. 4596. Decided August 18, 
1972. 


Dealer—Operating without required bond—Suspension 


Where respondent was notified in writing that continuance of his livestock 
operations without the required bond would be in violation of the Act 
and the regulations, and he continued to so operate, respondent is 
suspended as a registrant under the Act, as stated herein. 


Alfred R. Nolting, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a Complaint 
filed on November 29, 1971, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture. The Complaint alleged respondent’s wilful violation of 
Section 312(a) of the Act (7 U.S.C. 213 (a)), and Sections 201.29 
and 201.30 of the regulations (9 CFR 201.29 and 201.30) pro- 
mulgated thereunder—namely, dealing in the purchase of livestock 
in commerce on a commission basis without filing and maintain- 
ing a reasonable bond or its equivalent. Copies of said Complaint 
were served upon the respondent on December 7, 1971. Re- 
spondent failed to file an answer or request an oral hearing. 


In accordance with the provisions of subsections (b) and (c) 
of Section 202.9 of the Rules of Practice (9 CFR 202.9 (b) and 
(c)), failure to file an answer is tantamount to an admission of 
the allegations set forth in the Complaint with the additional 
consequence of a waiver of hearing. 


Dorothea A. Baker, the Hearing Examiner to whom this pro- 
ceeding was assigned, having noted respondent’s failure to file 
an answer coupled with his waiver of hearing, issued a Recom- 
mended Decision on July 14, 1972, adopting complainant’s recom- 
mendation of January 20, 1972, as the Recommended Decision 
of the Hearing Examiner. Exceptions were not received. 


The Hearing Examiner’s Recommended Decision is adopted as 
the final Decision and Order herein. This Order shall become 
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effective on the sixth day after service of a copy hereof upon the 
respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a Complaint filed on November 29, 1971 by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. Copies thereof were 
served on Respondent on December 7, 1971 and an opportunity 
to answer same and request an oral hearing was given. No 
response was received from Respondent. 


Under the provisions of subsections (b) and (c) of Section 
202.9 of the Rules of Practice (9 CFR 202.9(b) and (c)), such 
failure to file an answer constitutes an admission of the allegations 
in the Complaint and a waiver of hearing. 


On January 20, 1972, Complainant filed a recommendation that 
the order proposed below be issued. 


PROPOSED FINDINGS OF FACT 


1. T. E. Sealy, hereinafter referred to as the Respondent, is 
an individual with his principal place of business located at Box 
907, Alice, Texas. Respondent is, and at all times material herein 
was: 


(a) Engaged in the business of buying livestock on a 
commission basis; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which Respondent maintained to secure the 
performance of his livestock obligations under the Act was termi- 
nated on June 17, 1971. Respondent was notified by certified mail 
on or about May 25, 1971 that if he continued his livestock opera- 
tions without bond coverage or its equivalent, as required under 
the Act and the regulations, he would be in violation of Section 
812 of the Act and Sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, Respond- 
ent was engaged in the business of a market agency buying live- 
stock in commerce on a commission basis without filing and main- 
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taining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


PROPOSED CONCLUSIONS 


By reason of the facts alleged in paragraph 2 herein, Respond- 
ent has wilfully violated Section 312(a) of the Act (7 U.S.C. 2138 
(a)), and Sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When Respondent has complied with such 
requirements a supplemental order will be issued in this proceed- 
ing terminating this suspension. 


This Order shall become effective on the sixth day after service 
thereof upon Respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,721) 


In re CLAUDY A. BoyD. P&S Docket No. 4632. Decided August 
28, 1972. 


Consent Order—Suspension 


Respondent has consented to the issuance of a cease and desist order against 
him for violations of the Act and regulations with respect to the finan- 
cial requirements thereof, and respondent is suspended as a registrant 
under the Act as stated herein. 


Timm D. Dunn, for complainant. 
W. T. Millican III, Sylvania. Georgia, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter referred to as the Act instituted by a com- 
plaint filed on March 30, 1972, by the Packers and Stockyards 
Administration, United States Department of Agriculture charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an amended answer on August 4, 1972, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations of the com- 
plant, waives completion of the oral hearing and any other pro- 
ceedings and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on allegations con- 
tained in the complaint. Complainant has recommended that the 
cease and desist order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Claudy A. Boyd, hereinafter referred to as the respond- 
ent is an individual with his principal place of business located 
at Slyvania, Georgia. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of December 31, 1971, respondent had current liabili- 
ties totaling $74,842.50 and current assets of $27,548.05 or an 
excess of current liabilities over current assets of $47,294.45. 


3. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, 
and net worth; (2) a cash receipts journal; (3) a purchase and 
sales journal; (4) copies of all purchase invoices; (5) a record 
of drafts issued; (6) a livestock inventory; and (7) monthly 
reconciliations of bank accounts. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent financial condtion does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has willfully violated section 201 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act including a general ledger of 
accounts; a daily record of livestock purchases and sales; copies 
of all purchase invoices; a cash receipts journal; a complete and 
accurate record of checks issued; and a livestock inventory. 
Respondent shall make monthly reconciliations of his accounts. 


Respondent is suspended as a registrant under the Act until 
such time as he shall demonstrate that he is no longer insolvent. 
At the request of the respondent, when respondent demonstrates 
that he is no longer insolvent, a supplemental order will be issued 
in this proceeding terminating this suspension. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served on the 
parties. 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 31 A.D. 1040 


(No. 14,722) 


In re TANNEHILL AND DEYOUNG, INC. P&S Docket No. 4663. 
Decided August 24, 1972. 


Packer—Consent Order—Cease and desist 


Respondent has consented to the issuance of an order against it to cease 
and desist from the practices set forth in the Order herein. 


Samuel J. Harris, for complainant. 
Fitch Williams, Traverse City Michigan, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on June 5, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on August 11, 1972, in which it 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner and consents to the 
issuance of a specified order, with findings of fact and conclusions, 
for the purpose of this proceeding only, based on the allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Tannehill and DeYoung, Inc. hereinafter referred to as 
respondent, is a corporation with its principal place of business 
located at Traverse City, Michigan. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer, 
in the transactions set forth in Paragraph II of the Complaint, 
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and in other transactions at divers other times during the period 
from December 26, 1971, through January 21, 1972, purchased 
livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock. 


8. Respondent, in connection with its operation as a packer, 
in the transactions set forth in Paragraph III of the Complaint, 
and in other transactions at divers other times during the period 
from December 26, 1971, through January 21, 1972, purchased 
livestock in commerce and in purported payment therefor, issued 
checks or drafts which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient 
funds on deposit in the bank account upon which such checks or 
drafts were drawn. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Facts 2 and 8 
herein, respondent has engaged in unfair practices in violation 
of section 202(a) of the Act (7 U.S.C. 192(a)) and section 
201.43(b) of the regulations (9 CFR 201.43 (b) ). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors, 
and assigns, directly or through any corporate or other device, in 
connection with respondent’s operations as a packer, shall cease 
and desist from: 


1. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts when presented for payment. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 14,723) 


In re ST. PAUL UNION STOCKYARDS. P&S Docket No. 1211. De- 
cided August 25, 1972. 


Modification of rates and charges 


Upon petition by respondent, and answer by the Livestock Branch, respond- 
ent is authorized to put in effect a new schedule of rates and charges, 
embodying certain modification and, for good cause shown, this order 
shall become effective in less than thirty days. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent is 
now operating under an order issued July 25, 1972, continuing 
into effect to and including August 28, 1972, an order issued 
April 23, 1971 (30 A.D. 509), authorizing assessment of the cur- 
rent temporary schedule of rates and charges. 


On May 25, 1972, a petition was filed on behalf of the respond- 
ent requesting authority to modify, as soon as possible, the cur- 
rent temporary schedule of rates and charges in certain respects. 
Notice of the petition and its contents was published in the Fed- 
eral Register on August 9, 1972 (37 F.R. 16026), and although 
interested persons were afforded an opportunity to indicate a 
desire to be heard-in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted, and 
that the order to be issued remain in effect to and including June 
80, 1974, unless modified or extended by further order before 
that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on May 25, 1972, and to assess such 
current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
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effective as soon as possible. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Accord- 
ingly, good cause is found for making this order effective in less 
than 30 days. 


This order shall become effective on August 29, 1972, and 
remain in effect to and including June 30, 1974, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 14,724) 


In re BILL BOHNE. P&S Docket No. 4646. Decided August 28, 
1972. 


Consent Order—Suspension 


Respondent has consented to the issuance of an order against him to cease 
and desist from violations of the Act and regulations in connection with 
operation of scales, issuance of scale tickets, and payments to sellers of 
livestock, and respondent is suspended as a registrant under the Act for 
a period of 20 days. 


James E. Andrews, for complainant. 
Thomas J. Swearingen, Waco, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on April 27, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On August 25, 1972, respondent filed an answer in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order with findings of fact and conclusions, for 
the purposes of this proceeding only, based upon the allegations 
contained in the Complaint. Respondent, in his answer, also 
waives any and all notice to which he may be entitled under the 
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Act concerning the effective date of said order. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Bill Bohne is an individual, hereinafter referred to as 
the respondent, with his principal place of business at McGregor, 
Texas. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying and selling livestock in com- 
merce for his own account. 


(c) Respondent is, and at all times material herein was, 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


(d) Respondent operates a buying station at McGregor, 
Texas on Thursday and Saturday of each week and sells the live- 
stock purchased at his buying station to a packer who sells the 
product thereof to customers in Arkansas, Louisiana, Oklahoma 
and Puerto Rico. 


2. Respondent, on or about the dates and in the transactions 
referred to in the tabulation below, in connection with the pur- 
chase of livestock by respondent in commerce on a weight basis 
at his buying station: (1) knowingly weighed the livestock at less 
than their true and correct weights; (2) issued scale tickets and 
accounts of purchase to the sellers of the livestock on the basis of 
such false weights, copies of which tickets and accounts were 
made a part of respondent’s books and records; and (3) paid 
the sellers for said livestock on the basis of such false weights. 


Date of No. of Head Respondent’s True and Weight 
Purchase and Purchase Weight Correct Weight Difference 
(1972) Description (pounds) (pounds) (pounds) 
1 27 1 butcher hog 825 829 —4 
1/27 4 butcher hogs 860 867 —7 
1/27 1 butcher hog 185 192 —7 
1/27 2 butcher hogs 445 457 —12 
1/27 3 butcher hogs 675 681 —6 
2/16 4 butcherhogs 995 1,007 —12 
2/16 1 sow 540 548 —8 
2/16 3 butcher hogs 745 762 —17 
2/16 1 sow 415 426 —11 
2/16 2 butcher hogs 475 489 —14 
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3. Respondent, on February 16, 1972, in connection with the 
weighing of livestock purchased in commerce on a weight basis by 
respondent at his buying station, failed to operate his livestock 
scale in accordance with INSTRUCTIONS FOR WEIGHING 
LIVESTOCK issued on September 8, 1968, by the Packers and 
Stockyards Administration, in that respondent weighed livestock 
when said scale was back balanced 10 pounds. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated sections 312(a) and 401 
of the Act (7 U.S.C. 213(a), 221) and sections 201.49, 201.55, 
201.71, and 201.73-1 of the regulations (9 CFR 201.49, 201.55, 
201.71, 201.73-1). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his purchases of livetsock in 
commerce, shall cease and desist from: 


1. Weighing livestock at other than the true and correct 
weights; 


2. Issuing scale tickets and accounting to sellers of livetsock on 
the basis of false and incorrect weights ; 


3. Paying the sellers of livestock on the basis of false and 
incorrect weights; and 


4. Failing to operate livestock scales owned or controlled by 
respondent in accordance with the regulations under the Act con- 
stituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondent shall keep accounts, records, and memoranda which 
correctly disclose the weights of livestock bought or sold in his 
business subject to the Act. 


Respondent is suspended as a registrant under the Act for a 
period of 20 days. 


This order shall become effective on September 1, 1972. Copies 
hereof shall be served upon the parties. 
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(No. 14,725) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. 
Decided August 31, 1972. 


Modification of rates and charges 


Upon petition by respondent, and answer by the Livestock Branch, respond- 
ent is authorized to put in effect a new schedule of rates and charges, 
embodying certain modification and, for good cause shown, this order 
shall become effective in less than thirty days. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued April 20, 1972, continuing 
in effect to and including April 30, 1973, an order issued October 
28, 1966 (25 A.D. 1245), authorizing assessment of the current 
temporary schedule of rates and charges. 


On July 7, 1972, a petition was filed on behalf of the respondent 
requesting authority to modify, as soon as possible, the current 
temporary schedule of rates and charges in certain respects. 
Notice of the petition and its contents was published in the Fed- 
eral Register on August 9, 1972 (37 F.R. 16026), and although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted, and 
that the order to be issued remain in effect to and including 
August 31, 1974, unless modified or extended by further order 
before that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on July 7, 1972, and to assess such 
current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
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effective as soon as possible. The Packers and Stockyards. Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on September 11, 1972, and 
remain in effect to and including August 31, 1974, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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Where complainant’s allegations that respondent agreed to act for and on 
its behalf in disposing of the apples in issue herein and breached his 
duty to complainant are unsupported by creditable evidence, the com- 
plaint is dismissed. 
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Morris G. Shore, Yakima, Washington, for complainant. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,614.70 in connection 
with the shipment of a carload of apples in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount of damages claimed exceeds $1,500, the 
parties waived oral hearing and the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20) is applica- 
ble. Pursuant to this procedure, complainant filed an opening 
statement and respondent filed an answering statement. Com- 
plainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Fred M. Plath, 
John M. Bloxom, John M. Bloxom, Jr., M. Gail Plath, Dolores G. 
Plath, and Marian L. Haynes, doing business as Washington 
Fruit & Produce Co., whose address is P. O. Box 1588, Yakima, 
Washington. 


2. Respondent is an individual, John Weyman, whose address is 
P. O. Box 10125, New Orleans, Louisiana. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. On or about April 27, 1970, complainant sold and shipped 
from Yakima, Washington to respondent in New Orleans, Louis- 
iana, one carload containing 988 Traypack cartons of CA Red 
Delicious apples; quantities and sizes: 2-56s, 45-64s, 117-72s, 405- 
80s, and 419-88s; at a per carton f.o.b. price of $3.00 for the size 
56 to 64s and $3.25 for the size 72 to 88s. 











1052 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 1050 


4. The carload of apples arrived in New Orleans, May 7, 1970, 
and the apples between the load dividers were federally inspected 
with the following results in relevant part: 


“Products inspected: 


“Temperature of product: 


“Condition: 


“Remarks: 


Apples in tray pack cartons branded 
“Independent Brand Washington 
Fruit & Produce Co. Yakima, Wash- 
ington.” Stamped “Wash. Dept. of 
Agri. E 41 414” and to denote size 
(80 size noted). Applicant states 
405 cartons. See “Remarks.” 


At doorway: Top 33°F., Bottom 
33°F. 


Generally firm ripe. Less than 1% 
damage by bruising. Average 1% 
decay. 


Inspection and certificate restricted 
to product between load dividers, and 
at applicant’s request to condition 
only. 


On the same day John Weyman notified respondent that the 
apples were showing some decay and that they were being un- 
loaded into public cold storage pending completion of inspection 


on Monday. 
5. On Monday, May 11, 


1970, a portion of the apples were 


federally inspected with the following results in relevant part: 


“Products inspected: 


“Temperature of product: 
“Condition: 


Apples in tray pack cartons branded 
“Independent Brand Washington 
Fruit & Produce Co. Yakima, Wash- 
ington” stamped “Wash. Fancy 
Starking Red Delicious” and as to 
size. 64’s stamped “WNCA 162” 72’s 
and 88’s stamped “WN CA 280” 
New Orleans Cold Storage records 
show 583 cartons. 


In various cartons 33° to 35°F. 


64 size: Damage by bruising average 
4%. Decay 3 to 6% average 5%. 
72 size: Damage by bruising 6 to 
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15%, average 9%, including 4% seri- 
ous damage. Decay 17 to 32%, aver- 
age 22%. 88 size: Decay 6 to 12%, 
average 10%. Decay is generally 
Blue Mold Rot, mostly early, some in 
advanced stages. All lots, remainder 
of stock mostly firm ripe, some ripe. 


6. On may 12, 1970, complainant and respondent agreed to the 
placing of the 988 cartons of apples with two commission mer- 
chants in New Orleans on consignment to be handled for the 
account of complainant, with the commission merchants to be 
instructed to sell the apples as quickly as possible. On May 12, 
1970, rspondent issued a memorandum confirming that 588 car- 
tons of the apples were placed with Henry Sciambra Produce 
Co. and a memorandum confirming that 400 cartons of the apples 
were placed with Panno & Sons. 


7. Henry Sciambra Produce Co. withdrew 250 cartons of the 
apples and sold them over the period of May 25 to June 20, 1970. 
Panno & Sons withdrew 100 apples between June 3 and 5, 1970, 
and sold them prior to July 14, 1970. On June 5, 1970, respond- 
ent informed complainant that the apples were moving slowly 
and it was agreed that a third commission merchant, Frank 
Fouchi & Sons, should be engaged to draw on the apples. Re- 
spondent issued a confirmation June 5, 1970, showing 100 to 200 
cartons of the apples to be handled on consignment by Frank 
Fouchi & Sons for complainant’s account. Frank Fouchi & Sons 
withdrew 198 cartons of which 45 were lost in repacking and 
rendered an accounting June 26, 1970. 


8. On July 9, 1970, complainant wrote to Henry Sciambra 
Produce Co. and Panno & Sons requesting an immediate account- 
ing. On July 14, 1970, respondent informed complainant by letter 
that Panno and Sciambra reported that there were still 441 car- 
tons of apples to be withdrawn from cold storage and sold before 
they could account to complainant. On July 16, 1970, J. Segari & 
Co. of New Orleans withdrew the remaining 441 cartons of apples 
and disposed of them by August 11, 1970, 94 cartons being sold 
and 347 being dumped. 


9. The formal complaint was filed March 15, 1971, which was 
within 9 months after the alleged cause of action accrued. 
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CONCLUSIONS 


Complainant’s claim for reparation against respondent is based 
upon two allegations: first, that respondent agreed to act for and 
on behalf of complainant in disposing of the subject apples; and 
second, that respondent breached his duty to complainant by 
failing to take affirmative action to see that the apples were prop- 
erly sold, and by failing to adequately advise complainant of the 
situation so that complainant could take proper action to mitigate 
its loss. 


Complainant’s first allegation is unsupported by the creditable 
evidence. In a letter placed in evidence by complainant, and 
written by complainant’s office manager, it is stated “We agreed 
to place these apples with two dealers in New Orleans, Henry 
Sciambra Produce Co. and Panno & Sons, on consignment, to be 
handled for our account, and to be moved out as quickly as pos- 
sible.” Respondent wrote complainant a letter clearly confirming 
the above statement and in addition issued confirmations to Henry 
Sciambra Produce Co. and Panno & Sons, copies of which went 
to complainant, and which listed the amount of apples going to 
each commission merchant and additionally stated in relevant 
part as follows: 


“On Consignment. To be handled for shippers account on 
consignment, car now in New Orleans Public Cold Storage. 


SPECIAL AGREEMENT: To be handled for shippers ac- 
count on consignment, usual commission and handling 
charges to apply, including storage at New Orleans Cold 
Storage.” 


There is no evidence in the record that these confirmations ever 
were objected to by complainant. They evidenced a consignment 
contract between the commission merchants and complainant but 
show no contractual relationship between complainant and re- 
spondent beyond the normal duty of a broker to bring the shipper 
and consignee together to form a binding contract. 


In addition, Weyman clearly stated in his answer that there 
was no agreement with complainant that he was to have any re- 
sponsibility for the disposition of the fruit after it was consigned. 
Complainant did not offer evidence to contradict respondent’s 
statements in this regard. 


In its brief complainant contended that it was relying upon re- 
spondent to look after complainant’s best interest and that he in 
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fact assumed this obligation. We assume that complainant is con- 
tending that we should infer an implied contract under which 
Weyman assumed some type of obligations. However, Weyman 
indicated that what he did after the consignment he did gratui- 
tously in order to be of help to complainant. That Weyman was 
not thereby assuming responsibility for the fruit is confirmed by 
the fact that when complainant called Weyman on July 9, 1970, 
Weyman advised complainant to write directly to the commission 
merchants involved and request an accounting. This was in fact 
done by complainant. The evidence does not support complain- 
ant’s basic contention that respondent agreed to act for and on 
behalf of complainant in disposing of the apples. It follows, there- 
fore, that respondent cannot be held liable for any subsequent 
mishandling of the apples by the commission merchants to whom 
they were consigned by complainant. The complaint should be 
dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 14,727) 


In re ROBERT E. KELSOE COMPANY. PACA Docket No. 2-2531. 
Decided August 1, 1972. 


Failure to account fully and to pay promptly—Publication of facts 


Where respondent has flagrantly and repeatedly violated the Act as stated 
herein, the facts and circumstances of such violations shall be published. 


Daphne M. Anderson, for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
a complaint was filed, charging the respondent with failure to 
make full and prompt payment of the agreed purchase prices for 
produce during the period January 1970 through March 1971. 
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Respondent did not file an answer to the aforementioned com- 
plaint, and complainant filed a Motion for a Default Order. Chief 
Hearing Examiner Jack W. Bain, to whom the proceeding had 
been assigned, determined that a hearing was waived by respond- 
ent’s failure to file an answer denying the allegations of the com- 
plaint and requesting an oral hearing. Complainant filed Com- 
plainant’s Recommended Preliminary Statement, Proposed Find- 
ings of Fact, Proposed Conclusions and Order. 


The Chief Hearing Examiner issued a Recommended Decision 
adopting the complainant’s recommendations as the Recom- 
mended Decision of the Chief Hearing Examiner. Respondent 
did not file exceptions. 


The Chief Hearing Examiner’s Recommended Decision is 
adopted as the final Decision and Order herein. The order shall 
become effective on the eleventh day after service of a copy hereof 
upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
April 12, 1972, by the Agricultural Marketing Service, United 
States Department of Agriculture. The respondent was charged 
with failing to pay promptly for perishable agricultural com- 
modities purchased in interstate commerce. 


Copies of the complaint and the rules of practice were served on 
respondent on April 14, 1972, and it was notified in writing that 
an answer should be filed within 20 days, and that failure to file 
an answer denying the allegations of the complaint and request- 
ing an oral hearing would constitute admission of such allega- 
tions and waiver of a hearing. No answer has been filed. 


On May 5, 1972, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 
mended decision on June 27, 1972, without further investigation 
or hearing, pursuant to Section 47.30(c) of the Rules of Practice 
(7 CFR 47.30(e) ). 
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PROPOSED FINDINGS OF FACT 


1. Respondent, Robert E. Kelsoe Company, is a Virginia cor- 
poration whose last known business address is P. O. Box 642, 
Winchester, Virginia 22601. 


2. Pursuant to the licensing provisions of the Act, license 
number 205066 was issued to respondent on June 24, 1964. This 
license had been renewed annually but terminated on June 24, 
1971, when respondent failed to renew it. 


3. During the period January 1970 through March 1971, re- 
spondent purchased, received, and accepted without complaint, 
41 lots of fresh fruits and vegetables, being perishable agricul- 
tural commodities, from five sellers, who shipped the produce to 
respondent in interstate commerce or in contemplation of inter- 
state commerce. Respondent failed to make full payment promptly 
of the agreed purchase prices for this produce. The total unpaid 
amount is $25,659.55. The details of these transactions are set 
forth in the complaint. 


4. Some of the sellers listed above filed formal reparation com- 
plaints against respondent. As a result, the Judicial Officer issued 
reparation awards against respondent as set forth below: 


PACA Amount 
Transaction Docket of 
Number(s) Number Citation Issued Award 
80-39 2-2160 30 A.D. 848 6-9-71 $5,843.80 
40-41 2-2239 80 A.D. 1124 8-2-71 $4,165.00 
7-25 2-2097 30 A.D. 1514 10-13-71 $5,283.05 


As of this date, these awards remain unpaid. 


5. The acts of respondent in failing to make full payment 
promptly of the agreed purchase prices, as alleged in paragraph 3 
of this complaint, constitute flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b). 


6. By notice in writing dated December 6, 1971, respondent was 
given the opportunity to demonstrate or achieve compliance with 
all lawful requirements of the Act relating to the allegations in 
this complaint. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failures to make full accounting and payment 
promptly in the transactions involved above constitute willful 
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flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), for which the order proposed below should be issued. 


PROPOSED ORDER 


The finding contained herein that respondent has committed 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b) and the facts and circumstances thereof shall be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


(No. 14,728) 


MEL FINERMAN COMPANY, INC. v. FELDMAN BROS. PRODUCE Co., 
Inc. PACA Docket No. 2-2349. Decided August 1, 1972. 


Failure to show information withheld—Valid price reduction 
agreement—Dismissal 


Where the parties agreed on the reduction in price and complainant failed 
to show that respondent withheld information concerning temperature of 
the lettuce on arrival, the price reduction agreement is valid and the 
complaint is dismissed. 


Complaniant pro se. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed against respondent in the amount 
of $487 which is alleged to be the balance due on the purchase 
price for 487 cartons of lettuce sold to respondent on May 7, 1971. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 
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Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
mnt’s report of investigation. Neither party filed additional evi- 
dence or a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Mel Finerman Company, Inc., 
whose address is 300 East Third Street, Oxnard, California. 


2. Respondent is a corporation, Feldman Bros. Produce Co., 
Inc., whose address is 94-96 Pyatt Street, Youngstown, Ohio. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On May 7, 1971, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent 487 cartons of Crew 
Cut brand lettuce, grade U. S. No. 1 based on a lot inspection, at 
an agreed price of $1.75 per carton, f.o.b. Oxnard, California, 
plus $.380 per carton vacuum cooling. The contract further pro- 
vided that the good delivery standards would apply. The contract 
was negotiated by Bull and Price, a brokerage firm located in 
Oxnard, California. 


4. On May 7, 1971, in connection with the contract, complain- 
ant shipped by truck from Oxnard, California, 487 cartons of 
Crew Cut brand lettuce. The truck also contained a quantity of 
strawberries not directly involved herein. The lettuce shipped 
came from a lot of 5,120 cartons which had been federally in- 
spected on May 6 and 7, and certified as U. S. No. 1 grade with 
less than 14 of 1% decay. 


5. On May 11, 1971, the shipment arrived at destination, 
Youngstown, Ohio. On the same day, at 9 a.m., a Federal inspec- 
tion of the shipment for condition only was made at respondent’s 
request during the process of unloading. It was found that the 
lettuce averaged 5% damage by tipburn, 6% damage by discolora- 
tion, and 17% decay, Bacterial Soft Rot. The temperature control 
was in operation and temperature of the lettuce was “Side doors: 
Top 33°F Bottom 37°F Rear doors: Top 47°F Bottom 48°F.” 


6. Following this inspection, respondent requested an allowance 
of $1.00 per carton, which was granted by complainant. 
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7. Respondent has piad complainant $511.35 as an undisputed 
amount. 


8. The formal complaint was filed on September 23, 1971, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


In its formal complaint, complainant alleged that it shipped to 
respondent lettuce which conformed in quality, size, and grade to 
the terms of sale. In support, complainant attached a copy of a 
Federal inspection certificate, dated May 7, 1971, covering 5,120 
cartons of lettuce which showed the grade to be U. S. No. 1, with 
less than 14 of 1% decay. Complainant further alleged that re- 
spondent accepted the shipment but has failed and refused to pay 
the full amount of the purchase price, in violation of section 2 
of the act. In its informal complaint, complainant contended that, 
although it had granted respondent an allowance of $1.00 per 
carton, respondent had failed to disclose the fact that the truck 
temperatures were too high and that the strawberries on the same 
truckload showed an excessive amount of decay. Finally, com- 
plainant contended that the excesive deterioration of the lettuce 
was due to carrier negligence, this is, the failure to properly 
refrigerate the lettuce in transit. 


Respondent, in its answer, alleged that complainant’s inspec- 
tion on May 7, 1971, was irrelevant to the condition of the lettuce 
delivered, since the inspection was made on several lots and did 
not specify as to the lots loaded on the truck. Further, respondent 
alleged that it quoted complainant the correct truck temperatures 
at time of delivery and that complainant had granted an allowance 
of $1.00 per carton. 


The principal question for determination here relates to the new 
agreement as to price entered into by the parties after arrival 
of the lettuce at destination. It seems to be complainant’s posi- 
tion that this new agreement should be set aside because respond- 
ent failed to disclose a material fact, that is, the higher temper- 
ature of the lettuce at the rear of the truck. 


A personal investigation made by the Department on August 
24, 1971, established that the lettuce was loaded in the front and 
rear of the truck with the strawberries in the middle. It further 
appeared that the Federal inspection was made during the process 
of unloading by respondent and some of the lettuce on the rear of 
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the truck had been unloaded in order to make the strawberries 
accessible. This could account for the fact that the temperature 
of the lettuce was higher at the rear doors than the temperature 
at the side doors, which was normal. 


The parties agreed on the reduction in price and complainant 
has not shown that respondent withheld information concerning 
the temperatures of the lettuce on arrival. We therefore conclude 
that the price reduction agreement is valid and the complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 14,729) 


HENRY SCIAMBRA PRODUCE Co. v. WASHINGTON FRUIT & PRODUCE 
Co. PACA Docket No. 2-2294. Decided August 2, 1972. 


Consignment contract—Apples—Excess of expenses over proceeds realized— 
Consigned apples not accounted for—Negligence— 
Dumping—Damages—Deductions 


Where complainant was negligent and where a reasonable assessment of 
damages against it are made and after all deductions and payments are 
taken into account, respondent owes complainant the sum of $157.12 
which respondent is ordered to pay as stated herein. 


Counterclaim—Obligations under contract—Negligence in fulfilling— 
Damages—Gross proceeds—Dismissal 


Where the damages against complainant are assessed on the basis of gross 
proceeds realized from the sale of the 250 cartons of apples sold be- 
tween May 26 and June 1, 1970, there is, after deductions, a balance of 
$69.69, and where complainant’s credit for other sales of apples exceeds 
this balance by $157.12, respondent owes complainant this amount, and 
the counterclaim is dismissed. 


Complainant pro se. 
Morris G. Shore, Yakima, Washington, for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $802.95 in connection 
with a shipment of apples in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. The answer included 
a counterclaim requesting an award of reparation against com- 
plainant in the amount of $2,614.70 for breach of contract rela- 
tive to the same transaction. 


Although the amount of damages claimed exceeds $1,500, the 
parties waived oral hearing and the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20) is applica- 
ble. Pursuant to this procedure, respondent submitted an answer- 
ing statement, complainant submitted a statement in reply and 
respondent submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Henry J. Sciambra, doing 
business as Henry Sciambra Produce Co., whose address is 52 
French Market Place, New Orleans, Louisiana. At the time of 
the transaction involved herein, complainant was licensed under 
the act. 


2. Respondent is a partnership composed of Fred M. Plath, 
John M. Bloxom, John M. Bloxom, Jr., M. Gail Plath, Dolores G. 
Plath, and Marian L. Haynes, doing business as Washington 
Fruit & Produce Co., whose address is P. O. Box 1588, Yakima, 
Washington. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about April 27, 1970, respondent sold and shipped 
from Yakima, Washington, to John Weyman in New Orleans, 
Louisiana, one carload consisting of 988 Traypack Cartons of 
CA Red Delicious apples; quantities and sizes: 2-56s, 45-64s, 
117-72s, 405-80s, and 419-88s; at a per carton f.o.b. price of $3.00 
for the size 56 to 64s and $3.25 for the size 72 to 88s. 
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4. The carload of apples arrived in New Orleans, May 7, 1970, 
and the apples between the load dividers were federally inspected 
with the following resluts in relevant part: 


“Products inspected: 


“Temperature of product: 


“Condition: 


“Remarks: 


Apples in tray pack cartons branded 
“Independent Brand Washington 
Fruit & Produce Co. Yakima, Wash- 
ington.” Stamped “Wash. Fancy 
Starking Red Delicious Wash. Dept. 
of Agri. E41-414” and to denote size 
(80 size noted). Applicant states 405 
cartons. See “Remarks.” 


At doorway: Top 33°F; Bottom 
83°F. 


Generally firm ripe. Less than 1% 
damage by bruising. Average 1% 
decay. 


Inspection and certificate restricted 
to product between load dividers, and 
at applicant’s request to condition 
only. Remainder load not accessible. 


On the same day John Weyman notified respondent that the 
apples were showing some decay and that they were being un- 
loaded into public cold storage pending completion of inspection 


on Monday. 


5. On Monday, May 11, 1970, the remainder of the apples were 
federally inspected with the following results in relevant part: 


“Products inspected: 


“Temperature of product: 
“Condition: 


Apples in tray pack cartons branded 
“Independent Brand Washington 
Fruit & Produce Co. Yakima, Wash- 
ington” stamped “Wash. Fancy 
Starking Red Delicious” and as to 
size. 64’s stamped “WNCA162” 72’s 
and 88’s stamped “WNCA 280” New 
Orleans Cold Storage records show 
583 cartons. 


In various cartons 33° to 35°F. 


64 size: Damage by bruising average 
4%. Decay 3 to 6% average 5%. 
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72 size: Damage by bruising 6 to 
15%, average 9%, including 4% seri- 
ous damage. Decay 17 to 32%, aver- 
age 22%. 88 size: Decay 6 to 12%, 
average 10%. Decay is generally 
Blue Mold Rot, mostly early, some 
in advanced stages. All lots, remain- 
der of stock motsly firm ripe, some 
ripe. 

6. On May 12, 1970, respondent and John Weyman agreed to 
the placing of the 988 cartons of apples with two commission 
merchants in New Orleans on consignment to be handled for the 
account of respondent with the commission merchanst to be in- 
structed to sell the apples as quickly as possible. On May 12, 
1970, John Weyman issued a memorandum confirming that 588 
cartons of the apples were placed with complainant (Henry 
Sciambra Produce Co.) and a memorandum confirming that 400 
cartons of the apples were placed with Panno & Sons. 

7. On May 25, 1970, complainant withdrew 100 cartons of the 
size 88 apples from storage and on June 1, 1970, complainant 
withdrew 150 cartons of the size 88 apples from storage. Some- 
time after July 17, 1970, complainant rendered the following 
accounting for the 250 cartons of apples: 


“22 cartons apples sold @ $4.00 $88.00 
_— ™ “ @ 3.50 28.00 
198 “ ” “ @ 3.00 579.00 
24 ‘“ “ ‘6 @ 2.50 60.00 
Ti “ ce @ 2.00 6.00 
$761.00 
Less comm. 15% —114.15 
Less Cold Storage Charges — 367.98 
Bill to be forwarded 


Less Railroad Freight Bill 

Please note error by R.R. who charged for only 797 
crtns in car have figured per package rate $1.11 per 
box—Total freight on 988 crtns — 1,096.68 


$ 817.81” 


Complainant made no further withdrawals or sales above the 250 
cartons accounted for above. 
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8. Panno & Sons withdrew 100 cartons of apples between 
June 8 and 5, 1970, and sold them prior to July 14, 1970, remit- 
ting net proceeds of $238.85. On June 5, 1970, John Weyman 
informed respondent that the apples were moving slowly and it 
was agreed that a third commission merchant, Frank Fouchi & 
Sons, should be engaged to draw on the apples. Weyman issued 
a confirmation June 5, 1970, showing 100 to 200 cartons of the 
apples to be handled on consignment by Frank Fouchi & Son for 
respondent’s account. Frank Fouchi & Sons withdrew 198 car- 
tons of which 45 were lost in repacking and rendered an account- 
ing June 26, 1970, for net proceeds of $265.45. On July 16, 1970, 
J. Segari & Co. of New Orleans withdrew the total remaining 441 
cartons of apples and disposed of them by August 11, 1970, 94 
cartons being sold and 347 being dumped, and rendered an 
accounting August 25, 1970, for net proceeds of $115.75. 

9. Complainant paid the full amount of storage charges in the 
amount of $561.01, and the full amount of the railroad freight 
bill in the amount of $888.79. 


10. Complainant filed an informal complaint December 15, 
1970, which was within 9 months after the alleged cause of action 
accrued. Respondent filed an informal complaint against com- 
plainant on August 20, 1970, which was within 9 months after 
respondent’s cause of action accrued. 


CONCLUSIONS 


Complainant alleges that 250 cartons of apples were consigned 
to him by respondent and seeks reparation for the excess of ex- 
penses over proceeds realized from their sale. However, the evi- 
dence clearly shows that 588 cartons of apples, rather than 250, 
were consigned to complainant by respondent and that complain- 
ant never accounted for the remaining 338. 


Respondent’s counterclaim alleges that complainant was negli- 
gent in fulfilling his obligations under the consignment contract. 
Respondent requests an award of reparation against complain- 
ant for the amount of damages resulting from complainant’s 
negligence. 


The evidence shows sthat complainant made his first with- 
drawal of apples from cold storage on May 25, 1970, 13 days after 
they were consigned to him. Sales of the 250 cartons withdrawn 
were made every business day from May 26 to June 20, 1970. No 
withdrawals were made by complainant after June 1, 1970. How- 
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ever, sales were made by other firms from the apples remaining 
in cold storage as late as the last two weeks in July. No effort 
was made by complainant to sell the size 80 apples which showed 
only 1% decay on arrival. These apples were allowed to sit and 
deteriorate over a period of 3 months and 347 cartons were finally 
dumped, the last 266 being dumped on August 11, 1970. We con- 
clude from all of the evidence that complainant’s failure to begin 
sales within the first two weeks and his failure to continue sales 
after June 20, was negligent and a violation of section 2 of the 
act. We find it reasonable to assess damages on the basis of the 
gross proceeds realized by complainant from the sale of the 250 
cartons sold between May 26 and June 1, 1970. Such apples sold 
for an average of $3.04 per carton. Therefore, we find that the 
gross proceeds from the sale of the 588 cartons of apples con- 
signed to complainant should reasonably have been $1,787.52. 
From this amount there should be deducted a 15% commission 
of $268.18, the freight actually paid in the amount of $888.79, 
and the cold storage fees in the amount of $561.01,) leaving a 
balance of $69.69. 


Respondent has already been paid $115.75 net proceeds for 93 
cartons of apples sold by J. Segari and $265.45 net proceeds for 
198 cartons sold by Frank Fouchi & Sons and these payments 
must be taken into account in determining the amount due re- 
spondent from complainant. Since both complainant and Panno, 
in effect, benefited from the sales made by Segari and Fouchi we 
will give complainant credit for the portion of these payments 
corresponding to the percentage of the truckload originally con- 
signed to him, or 59.5%. Complainant’s credit for these sales 
should therefore be $226.81, which exceeds the above $69.69 
balance by $157.12. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the act for which reparation 
should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $157.12, with interest thereon 
at the rate of 8 percent per annum from July 1, 1970, until paid. 

The counterclaim is dismissed. 


1A personal investigation conducted by an employee of this Department and made 
a part of the report of investigation disclosed that the $367.98 storage claimed in com- 
plainant’s accounting was incorrect and that the actual fees were $561.01. 
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(No. 14,730) 


In re ZEPEDA, ESPARZA & LOPEZ COMPANY OF DALLAS. PACA 
Docket No. 2-2510. August 2, 1972. 


Failure to pay promptly—Publication of facts 


Where respondent has flagrantly and repeatedly violated the Act as stated 
herein, the facts and circumstances of such violations shall be published. 


Daphne M. Anderson, for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended 7 U.S.C. 499a et seq.), 
respondent failed to file an answer to the complaint charging re- 
spondent with failure to make full and prompt payment for per- 
ishable agricultural commodities purchased in interstate com- 
merce during the period October 1969 through March 1970. Com- 
plainant filed a Motion for a Default Order and a Proposed Order. 
Chief Hearing Examiner Jack W. Bain, to whom the proceeding 
had been assigned, determined that a hearing was waived by 
respondent’s failure to file an answer denying the allegations of 
the complaint and requesting an oral hearing. 


The Chief Hearing Examiner issued a Recommended Decision 
adopting the Complainant’s recommendations as the Recom- 
mended Decision of the Chief Hearing Examiner. Respondent 
failed to file exceptions. 


The Chief Hearing Examiner’s Recommended Decision is 
adopted as the final Decision and Order herein. The Order shall 
become effective on the eleventh day after service of a copy hereof 
upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on March 28, 
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1972, by the Consumer and Marketing Service, now the Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. The Respondent was charged with failing to pay for perish- 
able agricultural commodities purchased in interstate commerce. 


Copies of the complaint and the rules of practice were served 
on Respondent on April 11 and May 5, 1972. It was notified in 
writing that an answer should be filed within 20 days, and that 
failure to file an answer denying the allegations of the complaint 
and requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No answer has been filed. 


On May 23, 1972, Complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 
mended decision on June 23, 1972, without further investigation 
or hearing, pursuant to Section 47.30(c) of the Rules of Practice 
(7 CFR 47.30(c) ). 


PROPOSED FINDINGS OF FACT 


1. Respondent Zepeda, Esparza and Lopez Company of Dallas, at 
the time of the transactions involved herein, was a partnership 
composed of Alfonzo G. Lopez and Overlin R. Esparza, partners 
doing business at 925 South Harwood Street, Dallas, Texas 75201. 
Alfonzo G. Lopez presently resides at 10342 Checota Drive, Dallas, 
Texas 75217, and Overlin R. Esparza presently resides at 18205 
Southview Lane, Dallas, Texas 75240. 


2. Pursuant to the licensing provisions of the Act, License No. 
700723 was issued to Respondent on November 12, 1969, upon the 
application of Alfonzo G. Lopez and Overlin R. Esparza. This 
license terminated on its first anniversary date, November 12, 
1970, when Respondent failed to renew it. 


3. During the period October 1969 through March 1970, Re- 
spondent purchased, received, and accepted without complaint 
(after adjustment on one lot), 27 lots of fresh fruits and vege- 
tables, all being perishable agricultural commodities, in interstate 
commerce, but failed to make full payment promptly of the agreed 
purchase prices to the 12 sellers. The total of the agreed pur- 
chase prices which remains unpaid is $30,033.50. The details of 
these transactions are set out in the complaint. 
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4. Eleven of the sellers involved filed formal reparation com- 
plaints against Respondent. As a result, the Judicial Officer issued 
reparation orders against Respondents as set forth below: 


Transaction PACA Date 
Number (8) Docket No, Issued Amount 


2-1887 (30 A.D. 517) 4-1-71 $ 990.00 

2-1855 (30 A.D. 297) 2-22-71 1,000.00 

2-1754 (29 A.D. 1448) 12-31-70 1,109.50 

2-1752 (30 A.D. 637) 5-3-71 2,900.00 

2-1880 (30 A.D. 1089) 8-16-71 1,975.00 

2-1861 (31 A.D. 299) 2-14-72 1,862.00 

7 through 9 2-1753 (30 A.D. 663) 5-24-71 8,175.80 
10 through 15 2-1877 (30 A.D. 999) 7-27-71 8,492.45 
16 2-1755 (29 A.D. 1450) 12-31-70 592.50 

17 through 20 2-1865 (30 A.D. 1071) 8-4-71 3,374.00 
21 and 22 1-1890 (30 A.D. 1731) 11-19-71 8,026.75 

23 through 27 2-1952 (29 A.D. 1458) 12-11-70 7,535.50 


As of this date, these awards remain unpaid. 


5. By notice in writing dated December 14, 1971, Respondent 
was given an opportunity to demonstrate or achieve compliance 
with the requirements of the Act with respect to the transactions 
set forth herein. Respondent failed to do so. 


PROPOSED CONCLUSIONS 


Respondents’ failures to make full payment promptly of the 
agreed purchase prices as shown above constitute willful, flagrant 
and repeated violations of Section 2 of the Act, for which the 
Order proposed below should be issued, as recommended by 
Complainant. 


PROPOSED ORDER 


The finding contained herein that Respondent has committed 
willful, flagrant, and repeated violations of Section 2 of the Act 
(7 U.S.C. 499b), and the facts and circumstances thereof, shall 
be published. 


This Order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 
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(No. 14,731) 


OMAK FRUIT GROWERS v. R. F. TAPLETT FRUIT & COLD STORAGE 
Co. PACA Docket No. 2-2420. Decided August 11, 1972. 


F.o.b. transaction—Suitable shipping condition—Warranty of not appli- 
cable—Transportation service and conditions not normal—Shipping 
temperature for apples—Liability for unpaid balance 


In an f.o.b. transaction where the transportation service and conditions 
are not normal, the warranty of suitable shipping conditions does not 
apply and respondent is liable to complainant for the total f.o.b. pur- 
chase price of the apples in issue herein, less the amount already paid 
by respondent to complainant thereon. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,364.56 in connection 
with a shipment of apples in interstate commerce. 


A copy of the formal] complaint and of the Department’s report 
of investigation were served upon the respondent, and respondent 
filed an answer denying liability. 


Since the amount involved does not exceed $1,500, the shortened 
procedure provided in the rules of practice (7 CFR 47.20) is ap- 
plicable. Pursuant to such procedure, complainant filed an open- 
ing statement, respondent filed an answering statement and com- 
plainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Omak Fruit Growers, is a corporation whose 
address is P. O. Box 271, Omak, Washington. 


2. Respondent is an individual, Rawland Floyd Taplett, doing 
business as R. F. Taplett Fruit & Cold Storage Co., whose address 
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is P.O. Box 188, Wenatchee, Washington. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. The Wenatchee-Okanogan Cooperative Federation, doing 
business as Wenoka Sales, whose address is P. O. Box 658, Wenat- 
chee, Washington acted as agent for complainant in the instant 
transaction. 


4. On July 26, 1971, in the course of interstate commerce, com- 
plainant’s agent sold to respondent 922 cartons of Washington 
State Extra Fancy Winesap apples, size 214, inches minimum in 
diameter in 12-3 pound poly bags, at an agreed price of $3.38 per 
carton, subject to Federal inspection showing U. S. Standard for 
Export, plus $20.05 for a Ryan Recorder, or a total contract price 
of $3,136.41, f.o.b. shipping point, Omak, Washington, for ship- 
ment to respondent’s customer, J. Norinsberg & Co., Inc., 142-44 
N. Y. C. Terminal Market, Bronx, New York, by July 31, 1971. 


5. A Federal-State lot inspection was made at the point of ship- 
ment beginning at 8:30 a.m. July 26, 1971, and ending at 12 noon 
July 27, 1971, at complainant’s request. The results of this inspec- 
tion, in part, are as follows: 


“Products: Winesap APPLES, applicant’s count 
3097 shipping cases stamped Wash. 
Ex. Fancy. WENOKA BRAND or 
not labeled. Applicant’s mark. Con- 
tainers also stamped 214 Min. Dia., 
12/3 lb. Bags. WASH. DEPT. OF 
AGRI. K55-093. 


Apples in consumer film bags. 


Generally 214, to 214 inches in diam- 
eter. Undersize average within tol- 
erance. 


“Quality and Condition: 50% to full red, approximately 90% 
of apples show 75% to full red color. 
Defects of grade average within tol- 
erances. 


WASHINGTON EXTRA FANCY, 
214, inches minimum. Meets U. S. 
Condition Standards for Export. 
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6. On July 28, 1971, complainant shipped 922 cartons of apples, 
from the lot inspected July 26-27, from Omak, Washington, to 
Bronx, New York, in a truck provided by complainant’s agent at 
the request of respondent. The truck bearing Minnesota license 
number YZ 16-744, was operated by Sizer Trucking, Inc., of 
Rochester, Minnesota. The driver was instructed by the shipper 
to maintain inside temperatures at 33 degrees. 


7. The truck containing the apples arrived at Bronx on the 
evening of August lst. Respondent’s customer detained the truck 
through August 2nd at the New York City Terminal Market with- 
out inspecting or unloading the apples. Respondent’s customer 
directed the truck to proceed to Milton, New York. On August 
3rd the apples were unloaded and federally inspected in Milton, 
New York. The results of this inspection were, in part, as 
follows: 


“Condition of Trailer: Unit in operation at time of inspec- 
tion. 


“Products inspected: APPLES in fibreboard master car- 
tons, 12-3 lb. film bags, marked, 
“‘Winesap, Wash. Ex. Fancy, 214 inch 
min. Dia., Net Wt. 48 ozs. (3 lbs.), 
Washington State Apples, Wenoka, 
Packed by Wenoka Federation, We- 
natchee, Wash. 98801.” Manifested 
922 cartons. 


“Condition of load: Through load 5 to 8 rows, 8 layers, 
lengthwise on sides or bottoms. 


“Temperature of product: At doorway, bottom layer 40°F., top 
layer 40°F. 


“Size: Generally 214, to 234, inches in diam- 
eter. No undersize. 


“Quality: Fairly well to well formed, clean, gen- 
erally 66 to 100% of surface good red 
color. Grade defects average 4%. 


“Condition: Mostly firm ripe, some ripe. Most 
samples range from 8 to 42%, some 
none, average 18% damage by bruis- 
ing. Average 2% decay. 





OMAK FRUIT GROWERS v. R. F. TAPLETT FRUIT 1073 
Cite as 31 A.D. 1070 


“Grade: U. S. Extra Fancy, bruising and de- 
cay being factors of condition. 


“Remarks: Inspection and Certificate based on 
U. S. Extra Fancy at applicant’s re- 
quest. 


8. Respondent sold the apples to his customer on a delivered 
basis and paid complainant $1,751.80, leaving a balance of 
$1,384.61. 


9. A formal complaint was filed on October 12, 1971, which 
was within 9 months after the cause of action herein accrued. 
After crediting $20.05 for the Ryan Recorder which did not work, 
complainant asked for $1,364.56. 


CONCLUSIONS 


There is no dispute about the terms of the contract, the date of 
shipment or the fact of acceptance. The respondent accepted the 
shipment and thereby became liable for the agreed purchase price, 
subject to his right to claim damages for any breach of the con- 
tract on the part of complainant. The burden of proving both the 
breach and damages is on the respondent. 


Respondent claims that the condition of the apples when in- 
spected at Milton, New York, shows that they must not have been 
in suitable shipping condition. Since the contract of purchase 
and sale involved herein was on an f.o.b. basis, the buyer assumes 
all risks of damage and delay in transit not caused by the shipper 
(7 CFR 46.43(i)). “Suitable shipping condition” is defined by 
regulation (7 CFR 46.43(j)) to mean that the commodity, at the 
time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions will assure 
delivery without abnormal deterioration at the destination speci- 
fied in the contract. 


The initial question is whether or not the warranty of suitable 
shipping condition applies in this case. The regulation includes 
the words “at the contract destination agreed upon between the 
parties” (7 CFR 46.43(j)). In a number of decisions under the 
act, it has been held that the warranty of suitable shipping con- 
dition does not apply beyond the destination specified in the con- 
tract. R. F. Taplett Fruit & Cold Storage Co. v. Joseph North- 
west, 19 A.D. 411 (1960) ; Anonymous, 13 A.D. 699 (1954). 
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Complainant argues that his agent agreed to ship the truck- 
load of apples to respondent’s customer, J. Norinsberg & Co., Inc., 
142-44 New York City Terminal Market, Bronx, New York. The 
truck arrived at the agreed destination and was thereafter ac- 
cepted by diversion to a point 60 miles away. In addition, the 
inspection at Milton, New York, took place 48 hours after the 
truck originally arrived in Bronx. The truck arrived in Bronx 
after 96 hours of transit time, which is agreed to be normal by 
both parties, and was available for inspection then. 


Respondent contends that the Bronx and Milton facilities of 
his customer were agreed to be alternate destination points. 
There is no clear evidence of this. On the contrary, complainant’s 
invoice to respondent, the bill of lading and the manifest contain 
only the Bronx address. Respondent did not object after receiv- 
ing the invoice. Respondent introduced in his answer a copy of 
a confirmation of sale made by his broker who dealt with the 
New York customer. It reads in part: “option 2 deliveries Driver 
to call collect daily at noon 212-589-7500.” There is no evidence 
that complainant was told of two delivery points. The bill of lad- 
ing included the direction to the driver to “call daily, noon New 
York time, collect 212-589-7500.” (We note that the letterhead 
of J. Norinsberg & Co., Inc., contained in the official report of 
investigation, gives this telephone number along with the address 
in Bronx.) We conclude that as far as complainant was con- 
cerned the only destination was Bronx, New York. 


A second requirement for the application of the warranty is 
that transportation service and conditions are normal (7 CFR 
46.13(j).). Respondent has the burden of proof to show normal 
shipping conditions and abnormal] deterioration of the apples. 


The time in transit before inspection was 144 hours. We have 
decided that time in transit to the agreed destination point was 
96 hours. The difference of 48 hours before inspection makes the 
certificate of inspection of little value in determining condition 
at the agreed destination point. 


Even if we assume that the condition of the apples would not 
change in 48 hours, the inspection at Milton does not aid the 
respondent. It showed a temperature of 40 degrees. Respondent 
urges that the 40 degrees temperature was acceptable and the 
deterioration was abnormal for 40 degrees. 


The suggested shipping temperature for apples is 33 degrees. 
Protection of Rail Shipments of Fruits and Vegetables, Agricul- 
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ture Handbook 195, pp. 26-27. Complainant’s bill of lading .said, 
in part: “KEEP REFRIGERATED. MAINTAIN INSIDE TEM- 
PERATURE 33 DEGREES.” Because of the increase in temper- 
ature, transportation service and conditions cannot be called 
normal. The warranty of suitable shipping conditions does not 
apply. LeRoy Dyal, Jr. v. Phillip R. Weller, 27 A.D. 1297 (1968). 
Respondent is therefore liable for the full f.o.b. purchase price of 
the apples, less $20.05 for Ryan Recorder which did not work, 
which amounted to $3,116.36. Of this amount respondent has 
already paid $1,751.80, leaving a balance due of $1,364.56. Re- 
spondent’s failure to pay complainant this amount is a violation 
of section 2 of the act for which reparation should be awarded 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,364.56, with interest thereon 
at the rate of 8 percent per annum from September 1, 1971, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 14,732) 


In re A. J. WEINSTEIN & Co., INC. PACA Docket No. 2-2652. 
Decided August 16, 1972. 


Failure to pay promptly and in full—Publication of facts 


Where respondent has flagrantly and repeatedly violated the Act as stated 
herein, the facts and circumstances of such violations shall be published. 


Daphne M. Anderson, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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instituted by a complaint filed on July 20, 1972, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It ig alleged in the 
complaint that respondent willfully, repeatedly and flagrantly 
violated Section 2 of the Act by failing to make full payment 
promptly for numerous shipments of perishable agricultural com- 
modities received in interstate commerce. Respondent filed an 
answer on August 8, 1972, in which it admitted the allegations of 
paragraphs 1 and 2 of the complaint and the jurisdiction of the 
Secretary in this matter. In its answer, respondent neither ad- 
mitted nor denied the remaining allegations of the complaint, but 
waived oral hearing, waived the preparation of a Hearing Exam- 
iner’s report and waived oral argument before the Secretary. 
Respondent further waived the provisions of Section 10 of the 
Act with respect to the requirement of 10 days’ notice before an 
order may take effect, and consented to the issuance of an order, 
containing findings of fact based upon the allegations of the com- 
plaint, finding that respondent has committed willful, repeated 
and flagrant violations of Section 2 of the Perishable Agricultural 
Commodities Act, 1930, as amended. Respondent also requested 
that the order become effective on August 1, 1972, or as soon there- 
after as possible. 


FINDINGS OF FACT 


1. Respondent, A. J. Weinstein & Co., Inc., is a New York 
corporation, which formerly carried on business at Hunts Point 
Terminal Market, Bronx, New York, and whose last known busi- 
ness address is c/o Robert Melvin Goldfarb, 130 Beach 3rd Street, 
Far Rockaway, New York 11691. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 060760 was issued to respondent on April 22, 1939. This 
license had been renewed annually, but terminated on April 22, 
1971, when respondent failed to renew it. 


3. During the period October through December 1970, respond- 
ent received in interstate commerce, on a joint account basis, 23 
lots of vegetables, all being perishable agricultural commodities, 
from one shipper, sold this produce and realized proceeds there- 
for, but failed to make full payment promptly to the shipper of 
the amounts due under the agreement totaling $17,492.18. The 
details of these transactions are as set forth in paragraph 4 of the 
complaint filed herein. 
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4. During the period October through December 1970, respond- 
ent received from one shipper, in interstate commerce, on a guar- 
anteed f.o.b. joint account basis with an agreement to split all 
proceeds above the guaranteed price after deducting allowable 
expenses, eight lots of carrots, a perishable agricultural com- 
modity, and sold this produce and realized proceeds therefor, but 
failed to make full payment of the guaranteed price and of the 
shipper’s share of the profits, totaling $23,249.56. The details of 
these transactions are as set forth in paragraph 5 of the complaint 
filed herein. 


5. During the period October through December 1970, respond- 
ent purchased, received in interstate commerce, and accepted 
without complaint (after adjustment of the purchase price in 
eight transactions), forty-eight lots of fruits and vegetables, all 
being perishable agricultural commodities, from 16 sellers, but 
failed to make full payment of the agreed purchase prices totaling 
$60,660.54. The details of these transactions are as set forth in 
paragraph 6 of the complaint filed herein. 


6. By notice in writing dated January 25, 1972, respondent was 
given the opportunity to demonstrate or achieve compliance with 
all lawful requirements relating to the above transactions. Re- 
spondent has failed to do so. 


7. The total of all amounts which respondent has failed to 
pay to the shippers and sellers in the above transactions is 
$101,402.28. The acts of respondent in failing to make full pay- 
ment promptly of the amounts due to these shippers and sellers 
constitute willful, repeated, and flagrant violations of Section 2 
of the Act (7 U.S.C. 499b). 


CONCLUSIONS 


Respondent’s failure to make full payment promptly in respect 
of the transactions involved above constitute willful, repeated and 
flagrant violations of Section 2 of the Act (7 U.S.C. 499b), for 
which the order below, to which respondent has consented, should 
be issued pursuant to Section 47.26(b) of the Rules of Practice 
governing these proceedings (7 C.F.R. 47.26(b)). 


ORDER 


The finding contained herein that respondent has committed 
willful, repeated, and flagrant violations of Section 2 of the Act 
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(7 U.S.C. 499(b) ), and the facts and circumstances thereof shall 
be published. 


This order shall become effective on August 16, 1972. 
Copies of this order shall be served upon the parties. 


(No. 14,733) 


DAvip G. WIcKS v. LEON W. BUNCE, BUNCE DIST. Co. PACA 
Docket No. 2-2353. Decided August 17, 1972. 


Purchase price—Delayed payment agreement—Burden of proof—Failure 
to sustain—Order for reparation 


Where respondent failed to sustain its burden of proof of a delayed payment 
agreement between the parties, its failure to pay promptly to com- 
plainant the purchase price of the produce in issue herein, is a violation 
of the Act, and respondent is ordered to pay the amount of reparation as 
stated in the Order herein. 


Complainant pro se. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $885.20 in con- 
nection with the shipment of two truckloads of potatoes in inter- 
state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, admitting liability for the purchase price but denying that 
payment is presently due and owing. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened method of procedure provided in section 47.20 
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of the rules of practice (7 CFR 47.20) is applicable. Pursuant 
to such procedure, the the parties were given the opportunity 
to submit additional evidence in support of their respective posi- 
tions by means of verified statements. Respondent filed an an- 
swering statement and complainant filed a statement in reply. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, David G. Wicks, whose address 
is R.D. #1, Box 47, Townsend, Delaware. 


2. Respondent is an individual, Leon W. Bunce, doing busi- 
ness as Bunce Dist. Co., whose address is 205 Vivian Drive, 
Fayetteville, North Carolina. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On January 12, 1971, complainant sold to respondent for 
shipment in interstate commerce, one truckload of potatoes, f.o.b. 
Townsend, Delaware, for a total purchase price of $382.20. 


4. On January 20, 1971, complainant sold to respondent for 


shipment in interstate commerce, one truckload of potatoes, f.o.b. 
Townsend, Delaware, for a total purchase price of $503.00. 


5. In each transaction, the potatoes were loaded onto respond- 
ent’s truck and were accepted by respondent. 


6. Respondent has made no payment to complainant in con- 
nection with these transactions. 


7. The formal complaint was filed on September 9, 1971, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute between the parties that respondent is 
liable for the full purchase price on the two truckloads of potatoes. 
It is respondent’s contention that the parties agreed that pay- 
ment would be due after complainant’s insurance company had 
settled respondent’s claim for an injury suffered on complain- 
ant’s premises. Complainant denies that such an agreement was 
made. Complainant alleges that on August 4, 1971, respondent 
informed him that payment would be made within two weeks 
and that complainant agreed to await payment until that time. 
The burden is upon respondent to establish by a preponderance 
of evidence, his defense. We find that respondent has failed to 
sustain that burden. 
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In view of the foregoing, we conclude that respondent’s failure 
to pay complainant promptly the purchase price of the two truck- 
loads of potatoes, or $883.20, is a violation of section 2 of the 
act. Reparation should be awarded in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $885.20, with interest thereon 
at the rate of 8 percent per annum from February 1, 1971, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 14,734) 


In re AGRO RESOURCES, INC. PACA Docket No. 2-2622. Decided 
August 23, 1972. 


Purchase price—Brokerage—Failure to pay promptly and in 
full—Publication of facts 


Where respondent flagrantly and repeatedly violated the Act by failing 
to pay promptly and in full the agreed purchase prices and earned 
brokerage as stated herein, the facts and circumstances of such viola- 
tions shall be published. 


Daphne M. Anderson, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on June 8, 1972, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondent 
allegedly committed wilful, egregious and repeated violations 
of Section 2 of the Act (7 U.S.C. 499b) for failure to make full 
and prompt payment of the agreed purchase prices and earned 
brokerage for shipments of potatoes in interstate commerce. 


Respondent failed to file an answer within the allotted period 
of time, thereby subjecting itself to all the consequences of such 
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failure. Section 47.30 and 47.32(a) of the Rules of Practice 
(7 CFR 47.30 and 47.32(a)) stipulate that failure to file an 
answer is tantamount to an admission of the allegations set forth 
in the complaint, with the concomitant consequence that failure 
to request an oral hearing has the effect of a waiver of same. 


Complainant filed a motion for a Default Order on July 13, 
1972, requesting issuance of a report by the Hearing Examiner 
pursuant to Section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)). John A. Campbell, the Hearing Examiner to whom 
this proceeding was assigned, issued a recommended decision on 
July 25, 1972. Respondent failed to file exceptions to such report. 


The Hearing Examiner’s recommended decision is adopted as 
the final Decision and Order herein. The findings of fact stipu- 
lated in the recommended decision are substantially identical to 
the substantive factual allegations of the complaint, respondent 
having admitted same by reason of its failure to file an answer. 
This order shall become effective on the eleventh day after the 
date hereof. 


HEARING EXAMINER’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter called the Act. It was instituted by a com- 
plaint filed on June 8, 1972, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. Respondent was charged with flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b) for 
alleged failure to make full payment promptly of the agreed 
purchase prices, and earned brokerage for shipments of potatoes 
in interstate commerce. 


Copies of the complaaint and the Rules of Practice governing 
procedures under the Act were served on Respondent by the 
Hearing Clerk by certified mail. Respondent was informed in 
days, and that failure to answer denying the allegations in the 
complaint and requesting an oral hearing would constitute admis- 
sion of such allegations and waiver of such hearing. In addi- 
tion, the complaint directed Respondent’s attention to Sections 
47.30 and 47.32(a) of the Rules of Practice (7 CFR 47.30; 
47.32(a)), which specify, among other things, the time for filing 
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an Answer, the contents of an Answer, the effect of failure to 
file an Answer, and the effect of failure to request an oral hearing. 


Respondent having failed to file an answer, Complainant filed 
a motion on July 13, 1972, for issuance of a Hearing Examiner’s 
Report, without further investigation or hearing pursuant to 
Section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)), 
and the matter was referred to Hearing Examiner John A. 
Campbell. 


Accordingly, the findings of fact recommended herein are sub- 
stantially identical with the substantive factual allegations of 
the Complaint, which have been admitted by reason of Respond- 
ent’s failure to file an answer. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Agro Resources, Inc., is a Delaware corpora- 
tion, whose mail address is P.O. Box 773, Hobbs, New Mexico 
88240. 


2. Pursuant to the licensing provisions of the Act, license No. 
700009 was issued to respondent on July 2, 1969. This license 
terminated on July 2, 1971, due to respondent’s failure to pay the 
required annual license renewal fee. 


38. During February and March 1971, respondent purchased, 
received, and accepted without complaint, in interstate com- 
merce, 52 lots of potatoes, a perishable agricultural commodity, 
but failed to make full payment promptly of the agreed purchase 
prices due the four sellers. Also, during November 1970, respond- 
ent engaged the services of a broker to negotiate sales of pota- 
toes, a perishable agricultural commodity, to be shipped in inter- 
state commerce by respondent but has failed to pay the brokerage 
fees due to such broker. The total of the agreed purchase prices 
and earned brokerage which remains unpaid is $47,792.49. The 
details of these transactions are set forth in paragraphs 4 and 
5 below. 


4. During February and March 1971, respondent purchased, 
received, and accepted without complaint 52 lots of potatoes, a 
perishable agricultural commodity, in interstate commerce, but 
failed to make full payment promptly of the agreed purchase 
prices to the four sellers. The details of these transactions are 
set forth below: 
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Shipper 
€ 
Origin 
Bill Borchardt Co. 
B. Grand Forks, MN 


Michael-Swanson-Brady 
of Moorhead, Inc., 
Moorhear, MN 

“ “ 


Laughlin’s Mid-West 
Sales Company, Chi- 
eago, IL 


Lyle W. Currie Co. 
Bast Grand Forks, MN 
“ “ 


Quantity 
€ Date 

Commodity Received 
400 sx. potatoes 2-19-71 
400 sx. potatoes 2-20-71 
400 sx. potatoes 2-22-71 
400 sx. potatoes 3- 4-71 
420 sx. potatoes 3- 6-71 
410 sx. potatoes 3- 9-71 
895 sx. potatoes 38- 9-71 
400 sx. potatoes 3-12-71 
375 sx. potatoes 3-12-71 
400 sx. potatoes 8-13-71 
Amount Due and Unpaid 
425 sx. potatoes 2-19-71 
400 sx. potatoes 2-19-71 
400 sx. potatoes 2-20-71 
400 sx. potatoes 2-20-71 
400 sx. potatoes 2-20-71 
390 sx. potatoes 2-22-71 
390 sx. potatoes 2-23-71 
450 sx. potatoes 2-24-71 
420 sx. potatoes 2-27-71 
400 sx. potatoes 3- 1-71 
390 sx. potatoes 3- 1-71 
410 sx. potatoes 8- 1-71 
420 sx. potatoes 8- 1-71 
400 sx. potatoes 3- 3-71 
410 sx. potatoes 8- 4-71 
400 sx. potatoes 3- 4-71 
430 sx. potatoes 8- 4-71 
400 sx. potatoes 8- 4-71 
410 sx. potatoes 3- 4-71 
400 sx. potatoes 8- 4-71 
400 sx. potatoes 8- 5-71 
400 sx. potatoes 8- 5-71 
400 sx. potatoes 3- 8-71 
890 sx. potatoes 8- 8-71 
450 sx. potatoes 8- 8-71 
420 sx. potatoes 3- 9-71 
420 sx. potatoes 8- 9-71 
380 sx. potatoes 8-10-71 
500 sx. potatoes 8- 4-71 
500 sx. potatoes 3- 8-71 
500 sx. potatoes 3-11-71 
500 sx. potatoes 3-16-71 


Total 
Less proceeds of resale paid to shipper 


Amount Due and Unpaid 


410 sx. potatoes 
410 sx. potatoes 
405 sx. potatoes 


Total 
Less salvage and resale 


2-15-71 
2-15-71 
2-15-71 


Amount Due and Unpaid 


410 sx. potatoes 
400 sx. potatoes 
400 sx. potatoes 


3- 
3- 
3- 


4-71 
4-71 
8-71 


Date 
Payment 
Due 
8- 1-71 
3- 2-71 
3- 4-71 
3-15-71 
3-16-71 
3-19-71 
8-19-71 
3-22-71 
3-22-71 
8-23-71 


8- 1-71 
8- 1-71 
8- 2-71 
8- 2-71 
8- 2-71 
3- 4-71 
8- 5-71 
8- 6-71 
8- 9-71 
8-11-71 
8-11-71 
8-11-71 
8-11-71 
8-13-71 
8-15-71 
3-15-71 
8-15-71 
8-15-71 
8-15-71 
8-15-71 
8-15-71 
8-15-71 
8-18-71 
8-18-71 
3-18-71 
8-19-71 
8-19-71 
8-20-71 
8-15-71 
3-18-71 
3-22-71 
8-26-71 


8- 1-71 
8- 1-71 
8- 1-71 


8-15-71 
8-15-71 
8-18-71 
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Agreed . 
Purchase 
Price 


$1,400.00 
1,400.00 
1,400.00 
1,400.00 
1,470.00 
1,435.00 
1,382.50 
1,400.00 
1,312.50 
1,400.00 


$14,000.00 


$1,487.50 
1,400.00 
1,400.00 
1,400.00 
1,400.00 
1,365.00 
1,365.00 
1,575.00 
1,470.00 
1,400.00 
1,365.00 
1,435.00 
1,470.00 
1,400.00 
1,435.00 
1,400.00 
1,505.00 
1,400.00 
1,435.00 
1,400.00 
1,400.00 
1,400.00 
1,400.00 
1,365.00 
1,575.00 
‘1,470.00 
1,470.00 
1,330.00 
$1,750.00 
1,750.00 
1,750.00 
1,750.00 


$46,917.50 
25,374.01 


$21,543.49 


$1,435.00 
1,435.00 
1,417.50 


$4,287.50 
2,334.50 


$1,953.00 


$1,435.00 
1,400.00 
1,400.00 
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Shipper Quantity Date Agreed . 
é € Date Payment Purchase 

Origin Commodity Received Due Price 
49 es « 400 sx. potatoes 3- 8-71 8-18-71 1,400.00 
50 “ a 420 sx. potatoes 8-13-71 8-23-71 1,470.00 
51 “ e 430 sx. potatoes 8-15-71 3-25-71 1,505.00 
52 “ « 420 sx. potatoes 3-15-71 8-25-71 1,470.00 

Amount Due and Unpaid 


$10,080.00 
The total amount due and unpaid these sellers is $47,576.49. 


The total amount due and unpaid these sellers is $47,576.49. 


5. During November 1970, respondent engaged the services 
of a broker, Mike Phillips Enterprises, Inc., Phoenix, Arizona, 
to negotiate sales of potatoes, a perishable agricultural com- 
modity, but failed to pay the broker the earned brokerage for 
10 transactions in which respondent shipped the potatoes to the 
buyers, in interstate commerce. The total of the earned broker- 
age which rtmains unpaid is $216.00. The details of these 
brokerage transactions are set forth below: 


BROKER: Mike Phillips Enterprises, Inc., Phoenix, AZ. 








Date 

Quantity Date Brokers Date Agreed 

Trans. € of Invoice Payment Broker. 

No. Purchaser Commodity Transaction Received Due Fee 

53 Callaway Produce Co., 200 sx. potatoes 11- 7-70 11- 9-70 11-19-70 $20.00 
Phoenix, AZ 

54 H&B Produce Co., 250 sx. potatoes 11- 7-70 11- 9-70 11-19-70 25.00 
Phoenix, AZ 

55 United Produce Co., 830 sx. potatoes 11- 9-70 11-12-70 11-28-70 48.00 
Phoenix, AZ 

56 United Produce Co., 210 sx potatoes 11-12-70 11-14-70 11-24-70 21.00 
Phoenix, AZ 

57 Joe Patano & Sons 30 sx. potatoes 11-12-70 11-14-70 11-24-70 3.00 
Phoenix, AZ 

58 H&B Produce Co., 150 sx. potatoes 11-12-70 11-14-70 11-24-70 15.00 
Phoenix, AZ 

59 Grand Avenue Produce 40 sx. potatoes 11-12-70 11-14-70 11-24-70 4.00 

Co., Phoenix, AZ 

60 United Produce Co., 700 sx. potatoes 11-15-70 11-17-70 11-27-70 30.00 
Phoenix, AZ 

61 Harry’s Produce Co., 100 sx. potatoes 11-15-70 11-17-70 11-27-70 10.00 
Phoenix, AZ 

62 United Produce Co., 650 sx. potatoes 11-17-70 11-19-70 11-80-70 45.00 
Phoenix, AZ 

$216.00 





6. The sellers and the broker filed formal reparation complaints 


involving the 62 transactions set forth in this complaint. As 
a result, the Judicial Officer issued reparation awards against 
respondent. As of this date, these awards have not been satisfied. 
The details of these awards are as follows: 
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Transaction No. PACA Docket No. Date Issued Amount 
89-42 2-2187 (830A D852) 6-28-71 $7,000.00 
43-45 2-2234 (830AD1124) 8- 2-71 1,953.00 
53-62 2-2281 (30AD1384) 9- 2-71 216.00 
11-38 2-2280 (30AD1385) 9- 3-71 14,543.49 

1-10 2-2384 (31AD ) 1-19-72 14,410.00* 
46-52 2-2468 (31AD ) 3- 2-72 10,080.00 


*Includes $410.00 resale expenses awarded to complainant, by reason of 
respondent’s breach of contract. 


7. By notice in writing, dated December 20, 1971, respondent 
was given the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to the allega- 
tions in the complaint. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


The acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices, and earned brokerage, 
as set forth in paragraphs 3, 4, and 5 of the proposed findings, 
constitute flagrant and repeated violations of Section 2 of the 
Act (7 U.S.C. 499b). 

It is further concluded, as was recommended by Complainant’s 
motion of July 13, 1972, that the facts and circumstances of the 
violations stated herein should be published pursuant to section 
8(a) of the Act (7 U.S.C. 499h(a) ). 


PROPOSED ORDER 
The facts and circumstances herein shall be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 








1086 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 1086 


(No. 14,735) 


HEGGBLADE-MARGULEAS-TENNECO, INC. v. NORINSBERG & Co., INC. 
PACA Docket No. 2-2356. Decided August 24, 1972. 


Contract terms—Delivered sale—Late delivery—Damages—Partial unloading 
constituting acceptance—Repudiation of contract—Resale—Liability 


Where respondent accepted the peppers in issue herein, its duty was to take 
delivery, and respondent is liable to complainant for the contract price 
of said produce, less the net proceeds of resale by Armata and less the 
amount of damages sustained by respondent due to complainant’s late 
delivery. 


Counterclaim—Unlawful conversion—Unsustained—Dismissal 


Where complainant amply complied with the tender provisions of U.C.C. 
Section 2-503, and where respondent’s repudiation of contract involved 
a perishable good, complainant’s order for resale was proper and reason- 
able. The counterclaim is dismissed. 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $10,708.73 in connec- 
tion with a shipment of bell peppers in interstate commerce. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
and counterclaim, denying liability to complainant and request- 
ing an award against complainant of “such amount of damages 
as it may be entitled to receive according to the facts estab- 
lished” for alleged breach of the contract by complainant relative 
to the bell peppers. Complainant filed a reply to the counter- 
claim, in substance denying liability to respondent in connection 
with the matters alleged in the counterclaim. 


Although the amount of damages claimed exceeds $1,500, the 
parties waived oral hearing and the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20) is ap- 
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plicable. Pursuant to this procedure, complainant filed an open- 
ing statement and respondent filed an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Heggblade-Marguleas-Tenneco, Inc., is a cor- 
poration whose address is Post Office Box 380, Bakersfield, Cali- 
fornia. At the time of the transaction alleged herein, complain- 
ant was licensed under the act. 

2. Respondent, J. Norinsberg & Co., Inc., is a corporation, 
whose address is Row 142-143-144 Hunts Point, N. Y. C. Terminal 
Market, Bronx, New York. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 

3. On or about May 26, 1971, in the course of interstate com- 
merce, complainant by oral contract, negotiated through a 
broker, Bruno Dispoto of Fruit Distributing Corporation, Delano, 
California, sold to respondent one truckload of bell peppers con- 
sisting of 780 cartons, extra fancy peppers at $13.20 per carton, 
and 352 cartons, fancy peppers at $10.75 per carton, for a total 
invoice price of $14,062.40 delivered respondent’s place of busi- 
ness in New York. The contract called for shipment to be made 
May 27, 1971. 

4. On May 27, 1971, complainant shipped the bell peppers 
called for in the contract of sale from Thermal, California, to 
respondent in Bronx, New York. The parties to the contract 
agreed that the peppers were to arrive at respondent’s place 
of business on May 31, 1971, in time for the market of Tues- 
day, June 1, 1971. 

5. The peppers were not delivered in time for the market of 
June 1, 1971, but were delivered in time for the market of 
June 2, 1971. Respondent accepted the peppers by unloading 
25 cartons on June 1, 1971. 

6. Shortly after the market opened at 2:00 a.m. the morning 
of June 3, 1971, respondent unloaded 436 cartons of the peppers. 
At or about noon on June 3, 1971, respondent’s president con- 
tacted complainant’s traffic manager by telephone and demanded 
that complainant’s salesman send respondent a telegram advis- 
ing what disposition respondent should make of the bell peppers. 
After receiving this demand from respondent, complainant in- 
structed the trucking company to send the truck with the peppers 
remaining on it to E. Armata, Inc., in New York for disposition 
by that company. The trucker delivered the peppers remaining 
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on the truck to E. Armata, Inc., on June 3, 1971, and Armata 
rendered an accounting on June 4, 1971, to complainant cover- 
ing the sale of 723 cartons of peppers which provided in relevant 
part as follows: 


“Sold for Account of Heggblade-Marguleas Co., P.O. Box 380, 
Bakersfield, Calif. Truck CR2890 H1108 


1 Pepper Cc $8.00 $8.00 
10 - 7.00 70.00 
27 - 6.50 175.50 

372 . 6.00 2,232.00 
50 ° 5.50 275.00 
263 * 5.00 1,315.00 
723 $4,075.50 
Inspection $15.00 
Handling 10c 72.30 
Del Cartage 373x39 145.37 
Commission 12% 489.06 721.73 





$3,353.67” Net Proceeds 


Net proceeds in the above amount were paid by E. Armata Co. 
to complainant. 


7. Respondent sold the 436 cartons of peppers which it un- 
loaded from the truck, and rendered the following accounting: 
ACCOUNT OF SALES 
Shipped: 5/27/71 from Thermal, Calif. 


Units Price Extension 

84 Ex Fancy Peppers 2 $10.00 $20.00 
6 9.00 54.00 

11 8.50 — 93.50 

12 8.00 © 96.00 

6 7.50 45.00 

3 7.00 21.00 

44 6.00 264.00 

352 Fcy Peppers 22 8.00 176.00 
19 7.00 133.00 

217 6.00 1,302.00 

10 5.50 55.00 

84 5.25 441.00 

4861 436 net, $2,700.50 


No commission or handling deducted on this load. 


1No explanation is given in the record as to why the total number of cartons sold 
by Norinsberg and Armata exceeded the number shown on complainant’s invoice by 
27 cartons. 
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Respondent’s check to complainant for $2,700.50 was returned by 
complainant. 


8. The formal complaint was filed July 19, 1971, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


The first dispute between the parties concerns the terms of 
the sale contract. Respondent denies that the contract was for 
a delivered sale and states that “the terms sought were ‘price 
arrival’ or ‘F.0.B. with protection against adverse market con- 
ditions in New York.’” The broker Bruno Dispoto of Fruit 
Distributing Corporation, prepared a memorandum of sale, which 
states that the contract was for a delivered sale. In addition, 
complainant prepared and sent an invoice to respondent on May 
28, 1971, which showed the sale to be delivered. There is no 
record of a prompt objection to this invoice. 


Respondent contends that there was an agreement for price 
protection against market decline in New York. The broker 
in a letter to respondent made a part of the report of investiga- 
tion gave the following explanation of the agreement: 


“I asked Max [complainant’s salesman] if there would be 
any protection on this purchase as I didn’t want to see 
Norinsberg hurt on a market decline. Max said ‘Bruno, you 
know we don’t want them to get hurt, but when the peppers 
arrive Tuesday and if the market warrants, we could favor 
some reasonable help providing there is justification for this 
request.’ These may not be the exact words, but in essence, 
provided the ground rules. I firmly believe had the peppers 
been received on time, without the unusual circumstances in- 
volved, and a market decline existed, a request for some credit 
would have been possible.” 


This account of the agreement indicates only that complainant 
agreed to consider favorably a request for help in event of mar- 
ket decline. The record nowhere discloses that such a request 
was made of complainant after arrival of the product. We con- 
clude that the contract contained no specific price protection 
agreement to cover market decline in New York. 


The next dispute between the parties concerns whether the 
peppers arrived late. The complainant denies that the shipment 
was guaranteed to arrive at a specific time and date. However, 
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Max Cook, complainant’s salesman, in a statement attached to 
the complaint indicates that a definite arrival time was contem- 
plated. Mr. Cook stated: 


“Bruno Dispoto came by the next day and said that he would 
like to have a load of these peppers to go by truck on Thurs- 
day, the 27th of May to arrive Monday, May 31st for J. Nor- 
insberg Co. He said that he wanted us to arrange the truck 
and wanted a delivered price. After contacting our traffic 
department and arranging a truck I talked to Bruno and told 
him what the rate and delivered price would be and he said, 


. ‘O0.K., go ahead and load the truck’ as previously indicated.” 


The broker’s understanding was that the shipment “‘was sched- 
uled to arrive at destination Monday late noon,” as it stated in 
a letter from the broker attached to the report of investiga- 
tion. The respondent maintains that the Monday arrival was 
contracted for in order that the peppers might be available for 
Tuesday’s market. We conclude that the Monday arrival was 
agreed to as part of the terms of the delivered sale contract. 
According to the truck driver, he arrived outside the terminal mar- 
ket yard at 8:10 p.m. on Monday after the market had closed for 
the day and the peppers were not tendered until the following day 
at 6:30 a.m. which would be too late for the Tuesday market. 
We conclude that the tender of delivery was late and caused 
respondent to miss Tuesday’s market. The market news reports 
for New York reveal no sales of peppers from California on 
the Tuesday and Wednesday in question but do show a decline 
in the pepper market of approximately $2 per carton on a slightly 
larger carton than the ones in the subject case. Under the cir- 
cumstances we find that computation of damages for complain- 
ant’s late delivery at the rate of $1.75 per carton is reasonable 
and proper. 


The truck driver’s account, contained in a letter from the 
trucker attached to the complaint, of what took place at the 
respondent’s unloading dock on Tuesday morning and on the 
subsequent days is the only account in the record which claims 
to be a first hand report of what took place. The trucker makes 
it clear that when the peppers were tendered Tuesday morn- 
ing, 25 cartons were unloaded by respondent’s employee. This 
amounted to an acceptance of the peppers. It is also clear from 
the trucker’s account of what happened on that morning and 
subsequent mornings that respondent had ample opportunity each 
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day to unload the peppers. Instead, respondent insisted on un- 
loading only a portion of the peppers and waiting for the 
unloaded portion to be sold before unloading any more. On 
each day except the last, any peppers unloaded were eventually 
restored to the truck by respondent’s employees. On Thursday 
respondent unloaded 436 cartons soon after it opened at 2:00 
a.m. No further crates were unloaded although the truck re- 
mained at respondent’s dock until after noon. From Tuesday 
through noon Thursday, several demands were made by both the 
trucker and complainant that respondent complete unloading 
of the truck in order that the truck could be used by complainant 
for an important return load. 


At or about noon on Thursday respondent’s president re- 
quested that complainant’s traffic manager tell complainant’s 
salesman to send respondent a wire advising what to do with 
the bell peppers. This is stated by complainant’s traffic man- 
ager in a statement attached to the complaint, it is restated 
in the sworn reply to the counterclaim, and again in the open- 
ing statement. Respondent never denied that the statement was 
made though the respondent does maintain that it intended to 
unload the remaining peppers Thursday afternoon. After this 
statement was made by respondent’s president, complainant’s 
traffic manager decided that respondent had no intention of 
carrying through with the contract and ordered the truck driver 
to deliver the remaining peppers to a commission merchant for 
resale. 


The statement by respondent’s president clearly indicated that 
respondent no longer intended to take delivery of the peppers 
and pay for them in accordance with the contract and there- 
fore it amounted to a repudiation. The Uniform Commercial 
Code Section 2-610 provides in relevant part that: 


“When either party repudiates the contract with respect to 
a performance not yet due the loss of which will substan- 
tially impair the value of the contract to the other, the 
aggrieved party may . 

(b) resort to any remedy for breach (Section 2-703 or 
Section 2-711) . 


Section 2-703 cain in relevant part that: 


“Where the buyer . . . repudiates with respect to a part of 
the whole, then with respect to any goods directly af- 
fected . . . the aggrieved seller may... 
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(d) resell and recover damages as hereafter provided (Sec- 
tion 2-706) .” 


Respondent however contends that since it accepted the pep- 
pers, complainant’s action in ordering the carrier to deliver the 
balance of the peppers still on the truck to Armata for resale 
was an unlawful conversion of the peppers resold and releases 
respondent from the contract. However, the situation must be 
viewed in the light of respondent’s duty, after acceptance, to 
take delivery of the peppers. The U.C.C. Section 2-503 provides 
that “tender must be at a reasonable hour, and if it is of goods 
they must be kept available for the period reasonably necessary 
to enable the buyer to take possession”. This was amply com- 
plied with by complainant. Moreover in view of respondent’s 
repudiation and the fact that the goods involved were perishable, 
we find complainant’s action in ordering the peppers remaining 
on the truck to be sold was proper and reasonable, even though 
title in the technical sense had vested in respondent. See Bruce 
Church, Inc. v. Tested Best Foods Div., 28 A. D. 377 (1969) 
where essentially the same issue was involved. 


We find that respondent having accepted the peppers is liable 
for the $14,062.40 contract price less the net proceeds of $3,353.67 
realized from the resale made by Armata and less the damages 
of $1.75 per carton or $1,981, which we have previously found 
to have resulted from complainant’s late delivery. The net 
amount, therefore, for which respondent is liable to complainant 
is $8,727.73. This amount of course includes the net proceeds 
realized from respondent’s own resale of a portion of the pep- 
pers. Respondent’s failure to pay complainant the above amount 
of $8,727.73 is a violation of section 2 of the act for which 
reparation will be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent, J. 
Norinsberg & Co., Inc., shall pay to complainant $8,727.73, with 
interest thereon at the rate of 8 percent per annum from July 1, 
1971, until paid. 


The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 14,736) 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. DIXIE BROKER- 
AGE COMPANY. PACA Docket No. 2-2425. Decided August 
29, 1972. 


Purchaser or broker—Evidence—Confirmations of sale— 
Reparation awarded complainant 


Where respondent acted as broker in the transaction is issue, respondent’s 
failure to remit to complainant the proceeds of sale, less its brokerage, 
is in violation of the Act, and respondent shall pay to complainant as 
reparation the amount found due as stated in the Order herein. 


Counterclaim—Lack of proof—Dismissal 


Where respondent claims brokerage allegedly due on separate transactions 
but gives no proof, the counterclaim is dismissed. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,195.11 in 
connection with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon 
respondent. Respondent filed an answer denying liability and 
counterclaimed for $375, the amount of brokerage allegedly due 
on other transactions. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant filed an 
opening statement. Respondent filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady of Moorhead, Inc., is a 
corporation whose address is P. O. Box 485, Moorhead, Minnesota. 

2. Respondent is an individual, Edward Milton Hall, doing 
business as Dixie Brokerage Company, whose address is 1037 
East Parkway South, Memphis, Tennessee. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. On January 18, 1971, in the course of interstate commerce, 
complainant sold as a pool shipment one carload of potatoes, con- 
sisting of 373 100-lb. sacks of potatoes at an agreed price of 
$3.85 cwt. and 127 100-lb. sacks of potatoes at an agreed price of 
$3.75 cwt., delivered Memphis, Tennessee, for a total purchase 
price of $1,912.30. 


The contract was negotiated by respondent, acting as a broker. 

2. This carload of potatoes, NP 94047, was shipped by com- 
plainant from Nielsville, Minnesota to Chicago, Illinois and was 
diverted to respondent at Memphis, Tennessee on January 18, 
1971. Upon arrival, respondent delivered the potatoes to four 
buyers. 


5. Complainant invoiced respondent and respondent invoiced 
the four buyers at the same unit sales prices. 


6. Respondent sent a Confirmation of Sale to complainant, 
showing the pool as the buyer. 


7. Complainant did not object to the memorandum of sale. 


8. One buyer, Consolidated Tomato Co., went into bankruptcy 
and failed to pay its invoice. Respondent has failed to remit to 
complainant the payments received from the other three buyers, 
$281.25, less its brokerage of $75.00, or $206.25. 


9. The formal complaint was filed on December 1, 1971, which 
was within 9 months after the cause of action herein accrued. 
CONCLUSIONS 


The principal issue to be decided in this proceeding is whether 
respondent purchased this carload of potatoes or merely negoti- 
ated the sale thereof as a broker. 


The Confirmation of Sale dated January 18, 1971, shows a sale 
to “Pool” and lists the names of the four buyers. Respondent 





H. J. BERRY v. H & P PRODUCE 1095 
Cite as 31 A.D: 1095 


states in his brief that he mailed a copy of the confirmation to 
complainant. Although complainant denies any knowledge of the 
disposition of the potatoes, the Department’s report of investiga- 
tion contains a letter dated October 7, 1971 (Exhibit #1), in 
which complainant admits receiving a copy of this confirmation. 
The record does not indicate that complainant made any objec- 
tion to it. 


On the basis of the evidence presented, we conclude that re- 
spondent was acting as a broker in this transaction. Under sec- 
tion 46.28(b) of the regulations, it is the duty of a broker to 
account truly and correctly and make full payment promptly to 
the principal on receipt of payments from the buyers. Respond- 
ent’s failure to remit to complainant the proceeds so received, 
$281.25, less its brokerage of $75.00, or $206.25, is a violation of 
the act, for which reparation should be awarded, with interest. 


Respondent filed a counterclaim for $375.00, the amount of 
brokerage allegedly due on separate transactions. No details of 
such transactions are given, and for lack of proof, the counter- 
claim should be dismissed. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $206.25, with interest thereon 
at the rate of 8 percent per annum from February 1, 1971, until 
paid. 


The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 14,737) 


HenrRY J. BERRY v. H & P Propuce, PACA Docket No. 2-2168. 
Decided August 31, 1972. 


Reparation order 


Where respondent was given a reasonable time for tender of payment of the 
amount owed to complainant and failed to do so, this reparation order 
is issued. 


Complainant pro se. 
Michael H. Lynn, Phoenix, Arizona, for respondent. 
Frederick H. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
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In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an Interim Order was issued on June 26, 1972, in which it was 
concluded that respondent owed complainant $405.30. Respond- 
ent was given a reasonable time in which to tender payment of 
that amount to complainant. Respondent has not done so and 
such failure is in violation of section 2 of the act. Reparation in 
the amount of $405.30, with interest, should be awarded to 
complainant. 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $405.30, with interest thereon 
at the rate of 8 percent per annum from the date of this order, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,738) 


Gus MERCURIO FRUIT & PRODUCE COMPANY v. BENTON FRUIT 
CoMPANY. PACA Docket No. 2-2288. Decided August 31, 
1972. 


Balance of purchase price—Failure to pay—Reparation awarded 


Where respondent owes complainant a balance of $1,175.70 on the purchase 
price of the produce in issue, reparation is awarded to complainant 
against respondent as stated in the Order herein. 


Complainant pro se. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,716.05 in connection 
with shipments of mixed fruits and vegetables in interstate 


commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 


thereto, in effect denying liability to complainant. 


Although the amount of damages claimed exceeds $1,500, the 
parties waived oral hearing and the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20) is applica- 
ble. Pursuant to this procedure, complainant filed an opening 
statement, respondent filed an answering statement and com- 


plainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gus Mercurio Fruit & Produce Company, is a 
corporation whose address is 72-74 Produce Row, St. Louis, 
Missouri. 


2. Respondent is an individual, James Harold Leffler, doing 
business as Benton Fruit Company, whose address is 333 South 
Main Street, Benton, Illinois. At the time of the transactions 
involved herein, respondent was licensed under the act. 


8. On or about the following dates, complainant sold f.o.b. to 
respondent various amounts of mixed fruits and vegetables at the 
prices stated below, for shipment in respondent’s truck from St. 
Louis, Missouri, to respondent in Benton, Illinois: 





May 10, 1970 $469.35 
May 10, 1970 $469.35 
May 11, 1970 101.00 
June 3, 1970 117.30 
September 17, 1970 483.70 
September 24, 1970 402.45 
September 24, 1970 142.25 

Total $1,716.05 


4. Respondent accepted the above listed shipments of produce 
and has made partial payment to complainant for the shipments 
of May 10, and May 11, 1970, in the amount of $540.35. There 
is a balance remaining due to complainant from respondent on 
all of the above listed shipments of produce of $1,175.70. 


5. The informal complaint was filed December 28, 1970, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


The complainant alleges that respondent received and accepted 
the produce in question. This is not denied by respondent. The 
only defense raised by respondent for which there is any accept- 
able evidence is that payment in the amount of $540.35 has been 
made on the purchases of May 10 and 11, 1970. This is not denied 
by complainant. The record discloses that there is a balance due 
complainant from respondent of $1,175.70. Respondent’s failure 
to pay complainant this amount is a violation of section 2 of the 
act for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, $1,175.70, with interest thereon at the rate of 
8 percent per annum from June 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,739) 


WESTERN COLD STORAGE Co., INC. v. BLAKE BROKERAGE Co. 
PACA Docket No. 2-2454. Decided August 31, 1972. 


Broker—Failure to act in best interests—Withholding of facts— 
Burden of proof—Failure to sustain—Dismissal 


Where complainant failed to sustain its burden of proof that respondent 
fafled to act in complainant’s best interests and withheld facts from it, 
the complaint is dismissed. 


Counterclaim—Binding contract—Delivered sale—Freight charges— 
Brokerage due—Reparation awarded respondent 


Where complainant owes respondent for the amount of freight paid by re- 
spondent, and where respondent negotiated a binding contract, respond- 
ent is entitled to the brokerage due as found herein, and complainant 
shall pay to respondent as reparation the sum of $1,124.50 as stated in 
the Order herein. 


Complainant pro se. 
Ashley Cockhill, Little Rock, Arkansas, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,548 in connection 
with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
and counterclaim thereto, denying liability to complainant and 
requesting an award of $874.50 against complainant for freight 
charges paid in connection with the shipment in question, plus 
a total of $250 for brokerage on five shipments. Complainant 
filed a reply to the counterclaim, denying liability for the freight 
and $50 of the brokerage charges, but admitting liability for $200 
of the brokerage charges. 


Although the amount of damages claimed exceeds $1,500, the 
parties waived oral hearing and the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20) is, there- 
fore, applicable. Pursuant to this procedure the parties were 
given opportunity to file additional evidence in the form of sworn 
statements but did not do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Western Cold Storage Co., Inc., is a corpora- 
tion whose address is P. O. Box 370, Othello, Washington. At the 
time of the transactions involved herein, complainant was licensed 
under the act. 


2. Respondent is an individual, Christopher P. Blake, Jr., doing 
business as Blake Brokerage Co., whose address is 221 West 2nd 
Street, Little Rock, Arkansas. At the time of the transactions 
involved herein, respondent was licensed under the act. 


8. On or about August 3, 1971, in the course of interstate com- 
merce, complainant sold through respondent as broker, to McMor- 
ris-Holman Produce Co., in Little Rock, Arkansas, one carload of 
potatoes consisting of the following quantities and sizes, and at 
the following prices delivered: 
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Price adjusted 
8/6/71 to 
100 80s 50 Ib. ctns. $6.50 $6.25 $312.50 
250 90s 50 Ib. ctns. 6.50 6.25 781.25 
90 10 oz. & Large 100 lb. sax 4.75 a 427.50 
60 6-14 oz. 100 Ib. sax 5.50 5.25 815.00 
175 4-8 oz. 100 Ib. sax 4.25 3.35 586.25 





$2,422.50 


On August 3, 1971, respondent issued a memorandum of sale re- 
flecting the above information (without the price adjustment) 
and stating “Sold to Pool-McMorris-Holman.” 


4. On or about August 6, 1971, complainant shipped the pota- 
toes in question to respondent in Little Rock, Arkansas. On Au- 
gust 9, 1971, complainant issued an invoice to respondent for the 
potatoes at the adjusted price less freight of $874.50 for a net 
of $1,548.00. Complainant’s action in shipping to and invoicing 
respondent was pursuant to an arrangement between complainant 
and respondent. Under this agreement respondent was to collect 
payment from the buyer and remit to complainant. 


5. The buyer, McMorris-Holman Produce Company, declared 
bankruptcy on August 27, 1971, and has made no payment for the 
potatoes. 


6. Respondent paid the freight bill for the load of potatoes in 
the amount of $874.50. Brokerage in the following amounts on 
the following transactions is now due respondent from com- 
plainant: 


One carload of potatoes sold 8/20/71 $50 
One carload of potatoes sold 9/3/71 $50 
One carload of potatoes sold 9/9/71 $50 
One carload of potatoes sold 9/11/71 $50 


The transaction which is the subject of the complaint $50 


7. The complaint was filed November 22, 1971, which was 
within 9 months after the alleged cause of action accrued. Re- 
spondent’s counterclaim was filed December 27, 1971, which was 
within 9 months after respondent’s cause of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent, as broker, did not act to 
protect the interests of complainant and withheld facts from 
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complainant. Complainant’s salesman, Robert J. Skogen, who 
signed the complaint, states that he cannot understand why re- 
spondent “did not advise me that this was a straight load to one 
customer.” Skogen further states that “I would not have shipped 
the car to this customer (McMorris-Holman Produce Co.) except 
by closed draft.” However, in spite of the fact that the word pool 
was used on the memorandum only one buyer was listed. The 
identity of this buyer as McMorris-Holman Produce Co. was ade- 
quately disclosed. The record discloses no objection made by 
complainant to the memorandum until after the default in pay- 
ment by McMorris-Holman Produce Co. Complainant has failed 
to sustain its burden of proving that the respondent withheld 
information or failed to act in complainant’s interest as broker. 
The record discloses no negligence on the part of the respondent. 


Since the transaction was a delivered sale, complainant was 
liable for freight and admits this fact by deducting freight from 
its invoice. Since respondent actually paid the freight, the amount 
of the freight bill, or $874.50, is due respondent from complain- 
ant. Since respondent negotiated a binding contract as to the 
subject carload, he is entitled to his brokerage in the amount of 
$50. In addition, complainant has admitted that brokerage in the 
total amount of $200 is due respondent on the four transactions 
listed in Finding 6. The total amount due respondent from com- 
plainant: is $1,124.50. Complainant’s failure to pay respondent 
this amount is a violation of section 2 of the act for which repara- 
tion should be awarded with interest. The complaint should be 
dismissed. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $1,124.50, with interest thereon 
at the rate of 8 percent per annum from October 1, 1971, until 
paid. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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DISMISSAL—SETTLEMENT 
(No. 14,740) 


BEsT PAK POTATO Co., INC. v. THE HAMILTON COMPANY. PACA 
Docket No. 2-2369. Dismissed due to settlement of dispute 
between the parties and request of complainant, in order 
issued August 17, 1972, by Donald A. Campbell, Judicial 
Officer. 


(No. 14,741) 


SANTA CLARA PRODUCE, INC. v. AMERICAN Foop PuRVEYORS, INC. 
PACA Docket No. 2-2529. Dismissed on complainant’s notice 
that its claim has been paid in full, in order issued August 24, 
1972, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 14,742) 


MyRL (BuD) HENRY v. PALISADES Foop Propucts, INc. PACA 
Docket No. 2-2636. Reparation of $5,123.25 with 8 percent 
interest from December 1, 1971, awarded complainant 
against respondent in order issued August 1, 1972, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 14,743) 


LIONEL THERIAULT, INCORPORATED v. JOSEPH FRANCHER & SONS. 
PACA Docket No. 2-2656. Reparation of $2,655.00 with 8 
percent interest from February 1, 1972, awarded complain- 
ant against respondent in order issued August 9, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,744) 


M. & R. TOMATO DISTRIBUTORS, INC. v. NEIMAN Bros. PACA 
Docket No. 2-2657. Reparation of $1,473.50 with 8 percent 
interest from April 1, 1972, awarded complainant against 
respondent in order issued August 9, 1972, by Donald A. 

Campbell, Judicial Officer. 
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(No. 14,745) 


SUNKIST GROWERS, INC. v. MISSION PAK INDUSTRIES, INC. PACA 
Docket No. 2-2658. Reparation of $5,250.00 with 8 percent 
interest from January 1, 1972, awarded complainant against 
respondent in order issued August 9, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,746) 


V. V. HuGHEs & SONS v. JOSEPH FRANCHER & SONS. PACA 
Docket No. 2-2655. Reparation of $798.00 with 8 percent 
interest from September 1, 1971, awarded complainant 
against respondent in order issued August 9, 1972, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 14,747) 


ALVIN CARSON v. TASTY SNACKS, INC. PACA Docket No. 2-2662. 
Reparation of $14,650.10 with 8 percent interest from March 
1, 1972, awarded complainant against respondent in order 
issued August 10, 1972, by Donald A. Campbell, Judicial 
Officer. 


(No. 14,748) 


EDMONDS FARMS v. TASTY SNACKS, INC. PACA Docket No. 
2-2661. Reparation of $5,037.37 with 8 percent interest from 
February 1, 1972, awarded complainant against respondent 
in order issued August 10, 1972, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,749) 


WILLIAM F. UNGER v. TASTY SNACKS, INC. PACA Docket No. 
2-2659. Reparation of $9,813.23 with 8 percent interest from 
February 1, 1972, awarded complainant against respondent 
in order issued August 10, 1972, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,750) 


LINDY LAFFRANCHI POTATO GROWERS v. GOOD-EE POTATO CHIP 
CoMPANY. PACA Docket No. 2-2663. Reparation of $1,555.07 
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with 8 percent interest from October 1, 1971, awarded com- 
plainant against respondent in order issued August 11, 1972, 
by Donald A. Campbell, Judicial Officer. 


(No. 14,751) 


LINDY LAFFRANCHI POTATO GROWERS v. TASTY SNACKS, INC. 
PACA Docket No. 2-2660. Reparation of $1,199.50 with 8 
percent interest from November 1, 1971, awarded complain- 
ant against respondent in order issued August 11, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,752) 


J. R. FRENI COMPANY, INC. v. JOSEPH P. CAREY COMPANY, INC. 
PACA Docket No. 2-2665. Reparation of $1,389.46 with 8 
percent interest from April 1, 1972, awarded complainant 
against respondent in order issued August 14, 1972, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,753) 


Rocky PRODUCE, INC. v. THEODORE SPAGNUOLO. PACA Docket 
No. 2-2664. Reparation of $1,132.10 with 8 percent interest 
from December 1, 1971, awarded complainant against re- 
spondent in order issued August 14, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,754) 


CHARLES OATES PRODUCE v. ALL-STATE PRODUCE, INC., t/a CITY 
PRODUCE COMPANY. PACA Docket No. 2-2673. Reparation 
of $1,831.25 with 8 percent interest from January 1, 1972, 
awarded complainant against respondent in order issued 
August 16, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,755) 


Pore & MOOERS, INC. v. T. LEE Byrp & Sons. PACA Docket No. 
2-2674. Reparation of $144.00 with 8 percent interest from 
September 1, 1971, awarded complainant against respond- 
ent in order issued August 16, 1972, by Donald A. Campbell, 
Judicial Officer. 
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(No. 14,756) 


AUSTIN WHIGHAM PRODUCE v. OPAL SUTTON. PACA Docket No. 
2-2676. Reparation of $2,250.00 with 8 percent interest from 
September 1, 1971, awarded complainant against respondent 
in order issued August 18, 1972, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,757) 


WASHBURN POTATO CO. v. SOUTHEASTERN PRODUCE Corp. PACA 
Docket No. 2-2675. Reparation of $5,349.00 with 8 percent 
interest from June 1, 1972, awarded complainant against 
respondent in order issued August 28, 1972, by Donald A. 
Campbell, Judicial Officer. 
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Issuing drafts in payment for livestock and failing to 
accept and pay such drafts when presented for 
RINE. Sicondnsdcssnusesinisccdaicocss aeathaceseciienneiasinisiecs Ee 1018, 


CONSENT ORDER—SUSPENSION 


DE RE RE oiisicriiceiciicnNtionenunemendioanadanmune 
Failure to meet financial requirements .................... 

I i ii ies statscjtsisrerriansdicrarneign pained 
False and incorrect weights .................0....... 

Insufficient funds checks or drafts .............. 


CONTRACT 
Specified number, kind, and quality and time of delivery 
BIE, . ge vccisesissscsscnssloeta aneenicatwuntnaiantosiek 


DAMAGES 
Loss of pasture profit .............0.0....008. sas 
Interest on monies wrongfully used .............. sds tbe sbeeabeteseccaan 


Failure to deliver as contracted .................: ; 


FAILURE TO DELIVER 
er oi cago nccarcensn wit skanatvenasoin 
ie Bi GID isis scscitscsinscssisissiciscassicesscrcnciccns ack e, 


FALSE AND INCORRECT WEIGHTS 


Weighing livestock at less than their true and correct 
I <i sce icici oaueniatheanioadiiaaaminaaaaiaen 1043, 


Accounting to and paying sellers on the basis of ...............1043, 
Issuing scale tickets based OM .................ccccsesseheentiee es 1043, 
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Packers and Stockyards Act, 1921—Cont. 


Page 
RATES AND CHARGES 
Modification of eat tesa. desdioomciaakeasnlak 1046 
q SCALES 
: Failure to operate livestock scales in accordance with 
EE a 
| SUSPENSION 
BNI 8 sccsvuisscikais Snbddh boensetoeuisaviccnsnmaveincnvectacssaschiGy, Oy 
Accounts and records requirements ..0.........0......cccecccesceeseeeeeeeees 1037 
Wann a MO IID oss cis sccnscecccsccesccscstsscsssesscsssseaneeses 1043 
SN 5s in cul Lassa sdasuanbvncennss@oasohOoed 1037 
Improper operation of scales .......................::cccee aaa 1043, 1045 
Insufficient funds checks or drafts ...0..0..........cccccccscssesesenesseseseeees 1031 
Operating without required surety bond .................0..0.0000.0.... 1085 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE. | 
E Io scscrsnicinignnnniamunmnnmnaenmaias aaa 
: ADJUSTMENTS OR ALLOWANCES 


f New price agreement after arrival ........0..........ccccccseseseteeneees 1058 
PRINT <<. :-.cacimmuciesssieicaiiinabendasinidiicamdiacctiaeiaaiasiades ae 


: AGREEMENT 
Woah: Bow ek eek DAE OE ai isis si ciisvs ses serscagacgiicrcesendooyeghign Freee 1050 
ns III 6s ccscavssencvceiciesnscdvstessropsncccarocesscvossasansinent 1050 
: BROKER 
I osc cc eaten egeoceblertvegdipeccee 1050 
No contractual duty beyond bringing shipper and con- 
signee together to form binding contract ....\.....:........... 1050, 1054 


Not liable for subsequent mishandling by consignées 
SII sresnsiiovadssseisetstinenseexcsemepsitdieiibiiiiiihs Aan eat aaniets 1050, 1055 


Failure to remit proceeds on receipt of payment from 
MI nnn cseseseccscsncssenvenssonndslleoddshds lathe ciibiasiannin senanpcusnscamegiqeteen’ Bivens 1093 
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Perishable Agricultural Commodities Act, 1930—Cont. 
Page 
Failure to act in best interest charge against unsus- 
I | cechaccat secs ncn eancssassieintecoezesiianuatslehicctunamicaas aidacinted 1098 
Withholding of facts charge against unsustained 1098 
BROKERAGE 
Due respondent from complainant ..0..0000.00..0.........ccccccesecceseseeneeee 1098 
IN I I oii ohiicc ied ccidinliniesvnnianiielnoaind 1098 
BURDEN OF PROOF 
SE SID faivicdsieitisincccdancuiamineinaaenas 1078, 1098 
CONSIGNMENT 
MINI ics cassia csnkpasnpasiraueiacaieseiisscusbacicaaiedaseisd clam ncuaenambiaeteind 1061 
Consigned produce not accounted for ......00000...0......cccccecceeeees 1061 
I ossciiiisisehic ce tisernncmnnacncinaminnnisindl. RR 1061 
Expenses over proceeds realized from sale 1061 
CONTRACT 
INI i 6c ccadaunadercca sedan scalinoni takes seeniantucaadeheninssmmnaeaaae 1061 
NINE MINI: «..<sssceiscsarasisicisazentonecnaciusaoenaaaaanamaatae 1061 
IR OI. ii sccsnccirsaxssctviasinnsiceatsleosteenssocanlseisreektucaie an earn 1086 
MI Sc sc cenevesoydegeaasnceaaccetecvacesctaescsoceecaMbAcen tabecico eacueteteaee meee 1098 
CONTRACT TERMS 
I GID aiiiicssiesessessncescincsiessrciiscsettenrsocssmenitiinaat. Tae 
COUNTERCLAIM 
PIE UID... cxedssaesaacieineseisacensudagsnbiaedpuciatetoenenctananeden 1061, 1086, 1093 
RepAPAtlom SWAT .ei....ceccecccccscsscscssesscscsccsecssibsedsattaboosiees yaa 1098 
DAMAGES 
Assessed on the basis of gross proceeds realized 1061 
TOU TAGe GOOD sina si isess sss. ceesargcy 1086 
DELIVERED SALE 
Liability for freight charges ................:. } 1098 
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DISMISSAL 
I icant jcicsene sen cssbsinsviaapavesionarianua pesesanionaacsoreeiaNa 1050, 1098 
; I osc sncaspsanbsnsnsibsiaussahsskbaucsbannsasaoensooreavien 1061, 1086, 1093 
EVIDENCE 
PINE III aie cies icauasheosanisesictiensviencoornvestnectenestennenssiiets 1093 
Negotiation of transaction as broker ...................cccccccesee 1093, 1095 
Creditable, not supporting allegations |........................c:cccccccieees 1050 
F.0.B. TRANSACTION 
Suitable shipping condition warranty not applicable 
I i oa eu SSanlonc vnsvaldeabuinc oadateanes hace 1070 
INSPECTION 
NI INI 555555 Seas tueasceeasistunevvas ekrnnsecersscnenrenersenentnceaiorana tions 1058 
LATE DELIVERY 
Be NIN III ss gsc casi cspcsicessicessccecscisiccesrtaess nedbnades 1086 
NEGLIGENCE 
In fulfilling obligations under contract .................ccccccceeseeseees 1061 
Resulting in dumping and damages ......................c:::c:cceseeeneernees 1061 
; OBLIGATIONS UNDER CONTRACT 
III 5ie5.5,scssanacssstaeeanines a coicngghaniedniasimenaentie 1061 
ORDER FOR RESALE 
} I iiciptciisticnnsrnninierninnatitiininipnnmencnmipanmen 1086 
i 
PURCHASE PRICE 
II. eecceserectncinrncsnenenneicnnnsiinnensninaiiiicnmeaiin 1067, 1075, 1080, 1096 
Delayed payment agreement on not established ........................ 1096 
QUESTION OF NEGOTIATION 
I 5 acca ais pincers pa MSS 10938 


IN 5 cis as<s<oncropnonsviesnsonabinneapatesnasncansansueasncies 1093, 1095 
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REPARATION 
Moshi as csi asians 1095 
SUITABLE SHIPPING CONDITIONS 
Breach of warranty of not established ........................0cceeee. . 1070 
Risk of damage and delay in transit not caused by 
shipper must be assumed by the buyer .....................00... 1070 
I GE WI GI ais a ccin edocs tatecinsserscnccicnseacasicasnememnats 1070 
TRANSPORTATION SERVICE AND CONDITIONS 
NN IN iiss cacadacazibenstasaadiavis ao estore Nectavas Lemma 1070 
Warranty of suitable shipping conditions not applicable .......... 1070 
TR: BO I cassis conscn scans sccsccscocscescevescnsstatginstants 1070, 1074 
UNLAWFUL CONVERSION 
I ie Eo onsisaicevicpesansteees seiccasovadacartaeeder ees 1086 
WITHHOLDING OF INFORMATION 
MI OI III oicisssecaciis exe sac ooenaestcsancicas <ecspizucovouenteiadigucreadcaialldd 1058 
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